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THE CURRENT IMPLEMENTATION OF THE
INDEPENDENT COUNSEL ACT

VOLUME 2

WEDNESDAY, DECEMBER 10, 1997

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m., in room
2154, Rayburn House Office Building, Hon. Dan Burton (chairman
of the committee) presiding.

Present: Representatives Burton, Gilman, Cox, Horn, Mica,
Davis of Virginia, McIntosh, Shadegg, Sununu, Pappas, Barr, Lan-
tos, Barrett, Norton, Cummings, Kucinich, Turner and Allen.

Staff present: Kevin Binger, staff director; Richard Bennett, chief
counsel; Barbara Comstock, senior investigative counsel; Judith
McCoy, chief clerk; Teresa Austin, assistant clerk/calendar clerk;
William Moschella, deputy counsel and parliamentarian; Will
Dwyer, director of communications; Ashley Williams, deputy direc-
tor of communications; Dudley Hodgson, chief investigator; Dave
Bossie, oversight coordinator; Robert Rohrbaugh, James C. Wilson,
Uttam Dhillon, and Tim Griffin, senior investigative counsels;
Charli Coon, Kristi Remington, Bill Hanka, and Jennifer Safavian,
investigative counsels; Phil Larsen, investigative consultant; Jim
Schumann, Jason Foster, and Miki White, investigators; Robin
Butler, office manager; Carolyn Pritts, David Jones, and John
Mastranadi, investigative staff assistants; Phil Barnett, minority
chief counsel; Kenneth Ballen, minority chief investigative counsel;
Agnieszka Fryszman, Andrew McLaughlin, Michael Raphael, and
Michael Yang, minority counsels; Ellen Rayner, minority chief
clerk; Becky Claster and Andrew Su, minority staff assistants; and
Sheridan Pauker, minority research assistant.

Mr. BURTON. The committee will resume its deliberations.

Good morning, Mr. Lantos.

Mr. LANTOS. Good morning.

Mr. BURTON. Mr. Barrett has a preliminary question. We'll grant
him a brief moment.

Mr. BARRETT. Thank you, Mr. Chairman.

Mr. Chairman, I want to begin, yesterday in our hearing we had
a motion to send some depositions over to the Justice Department.
I support that. At the time we had the vote, the issue really was
whether there was going to be disclosure of all depositions, which
is, of course, something we support at this time.

1
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But when I looked at the motion, that is something that I do sup-
port. I think that in order to move the investigation forward, those
depositions should be going to the Justice Department. So I just
wanted to make that statement for the record.

Mr(.i BURTON. The gentleman’s statement will be included in the
record.

Mr. SHADEGG. Mr. Chairman, point of personal privilege.

Mr. BURTON. The gentleman will state his point.

Mr. SHADEGG. Yesterday I made reference to the press con-
ference which Vice President Gore held on Monday, March 3, 1997.
I did not ask unanimous consent to have it inserted into the record.
I'd like to do that at this time.

Mr. BURTON. Without objection.

[The information referred to follows:]



U.S. Newswire
Copyright 1997

Monday, March 3, 1997
Transcript of White House Briefing by Vice President Gore (1 of 2)

WASHINGTON, March 3 /U.S. Newswire/ -- Following is a transcript
of a press briefing by Vice President Gore (1 of 2):

“The Briefing Room
5:14 PM. EST

VICE PRESIDENT GORE: Good afternoon. Thank you all for coming.
Mike was out here a little bit earlier and I noticed you had a number
of questions for him about my role in the campaign, so I thought it
would be a good idea for me to come down and answer your questions.
I want to make a short opening statement, and then I'll be happy to
take your questions.

First of all, [ want to spell out the facts of my role in the
campaign. First of all, to state the obvious, 1 was a candidate for
reelection in the campaign. 1 worked very hard for the reelection
of President Clinton and myself. I'm very proud that I was able to
be effective in helping to reelect President Clinton, and I was very
proud that T was able to also, as part of that effort, to help raise
campaign funds.

Everything that I did I understood to be lawful. I attended
campaign -~ traditional campaign fundraising events as a principal
speaker in many locations all around the country. The vast majority
of the campaign funds that I've been given credit for raising came in
that forum. I also made telephone calls to ask people to host
events and to ask people to make lawful contributions to the
campaign.

On a few occasions I made some telephone calls from my office in
the White House, using a DNC credit card. I was advised there was

nothing wrong with that practice. The Hatch Act has a specific
provision saying that while federal employees are prohibited from
requesting campaign contributions, the President and the Vice
President are not covered by that act, because, obviously, we are
candidates.



The separate question of whether or not campaign contributions
can be asked for from somebody who is in a federal office or in a
room that is used for official business is part of a law that was
intended to prohibit putting pressure on federal employees and
soliciting from federal employees. I never solicited a contribution
from any federal employee, nor would I. Nor did I ever ask for a
campaign contribution from anyone who was in a government office or
on federal property.

Now, all of the charges related to telephone calls were made to
the Democratic National Committee. There were a few occasions when
I made such calls; the first was in December of 1995. As we
continue our review of this we have found the first session in
December of 1995. There were a few other sessions during which I
made telephone calls in the spring of 1996.

My counsel -- Charles Burson is my counsel here -- my counsel
advises me that there is no controlling legal authority or case that
says that there was any violation of law whatsoever in the manner in
which I asked people to contribute to our reelection campaign. I
have decided to adopt a policy of not making any such calls
ever again, notwithstanding the fact that they are charged to
the Democratic National Committee as a matter of policy.

We're continuing our review of this matter, and I think the
entire episode constitutes further reasons why there should be
campaign finance reform. The President and I strongly support
campaign finance reform and we hope it is adopted.

Q Mr. Vice President, are you saying that you never did any
fundraising from a government office or building or --

THE VICE PRESIDENT: I never asked for a campaign contribution
from anyone who was in a government office. I never did anything
that I thought was wrong. If there had been a shred of doubt in my
mind that anything I did was a violation of law, I assure you I would

not have done that. And my counsel advises me -- let me repeat --
that there is no controlling legal authority that says that any of
these activities violated any law.

Q But there's a memo --

Q Mr. Vice President, but given the fact that you've now changed



your policy, I'm sure you could understand the appearance, whether or
not it was technically legal -- the appearance wasn't very good, and
that one of these people you apparently solicited told Bob Woodward
and The Washington Post that it amounted to, in his opinion, at

least, a shakedown, that when you were soliciting funds from him,
given his nature of his business, you were shaking him down.

THE VICE PRESIDENT: Well, I cannot explain to you what some
anonymous source wants to say. I can tell you this, that I never,
ever said or did anything that would have given rise to a feeling
like that on the part of someone who was asked to support our_
campaign. I never did that and I never would do that.

Q There's a memo from the White House Counsel written in 1995

that very simply says no solicitation can be made from the White
House -- no phone calls, no mail. How can you say that that was
okay for you to do?

VICE PRESIDENT GORE: That memo, authored by former White House
Counsel Ab Mikva , was addressed to White House employees other than
the President and Vice President. All White House employees, just
like all other federal employees, are prohibited from asking for
campaign contributions. There is an exemption for the President and
Vice President. But that particular memo was not designed to
address either the President or the Vice President because there is a
different section of law that applies to the President and Vice
President as candidates, as opposed to the White House staff.

Q So you're saying that you were exempt from any proscription
from raising money right here in the White House, that that okay for
you to do?

THE VICE PRESIDENT: No, no. No, no. I've never asked anyone in
the White House for a campaign contribution.

Q You sat in the White House, you called people and asked them
for campaign contributions?

THE VICE PRESIDENT: [ stated the fact situation earlier and I
described it in some detail. I never have asked a federal employee
for a contribution -- never would, never will. I have never asked
anyone in the White House or on federal property for a campaign
contribution. And all calls that I made were charged to the



Democratic National Committee. I was advised there was nothing
wrong with that. My counsel tells me there is no controlling legal
authority that says there was any violation of any law.

Q Mr. Vice President, excuse me -- there's a lot of discrepancy
on the Buddhist temple. Can you clear that up? I mean, because
certain statements were made, denied and then actually accepted.

THE VICE PRESIDENT: Well, that's a separate matter and I've
dealt with it and I don't really want to go back into that now. We
can come back to it at the end of this, if you want to.

Q You said that there were only a few instances where you did --

THE VICE PRESIDENT: Correct.

Q -- ask people for money. Could you say why in those
instances you did? Were you told that you would make the
difference, or was it for a particular sum? Did someone in the
campaign say we need you to close this? Can you explain the
circumstances under which you would do this?

THE VICE PRESIDENT: I participated in meetings of our top
campaign advisors where it became clear that in order to achieve the
President's goals of getting a balanced budget, passing these
measures to protect Medicare and Medicaid and education and the
environment and so forth, that the DNC needed a larger budget to put
advertisements on television. And I volunteered to raise -- to help
in the effort to raise money for the Democratic National Committee.

Q Mr. Vice President, I'm confused on one point. I've heard
what you've said, and as picayune as it may seem, there seems to be
conflict over whether or not you're saying the law allows you as Vice
President to sit in your office and to use a federal phone, credit

card or not, to make a call to someone outside. You're saying that
the law does allow you to be in basically federal property and use
federal property, although it's being reimbursed to some degree.
But that is okay?

THE VICE PRESIDENT: As a matter of policy, I've decided that I'm
not going to do that. As a matter of law, there is no -- according
to my counsel -- there is no controlling legal authority, no case
ever decided that says that is a violation of law.



The intent of the statute -- let me repeat -- was to prevent a
supervisor from talking to a federal employee and saying we want you
to contribute money. I've never done that. Secondly, I have never
asked anyone who was on federal property or in the White House for a
campaign contribution.

Q If you're clear on it, then why shift policy, if you're in the
clear on that?

THE VICE PRESIDENT: Well, because it's aroused a great deal of
concern and comment and it's not something that I want to continue if

it's going to raise this kind of concern.

Q Just to follow up on that, are you basically, then, admitting
that you made a mistake, or made mistakes?

THE VICE PRESIDENT: No, but I am saying -- I mean, implicit in
the decision to change the policy and say I'm not going to make such
calls again is an acknowledgement that if I had realized in advance
that this would cause such concern, then I wouldn't have done it in
the first place.

But let me repeat: I understood what I did to be legal and
appropriate. 1 felt like I was doing the right thing. I am proud
that I was able to do a lot of effective work to help reelect Bill
Clinton and keep this country moving in the right direction. I'll
spare you the rhetoric about the results of what we have been able to
do, but I want you to know that I'm very proud to be a part of that
effort.

Q What's your position on the elimination of soft money from --

THE VICE PRESIDENT: Oh, I favor the so-called McCain-Feingold
bill which would do that. The President and I strongly favor
campaign finance reform legislation that would accomplish that
objective and we hope that it will pass.

Q There's been a lot written about your impregnable reputation
for being above the fray and for being ethically someone who really
hasn't been questioned on these issues. Does that shatter that and
does it hurt you for the year 20007

THE VICE PRESIDENT: Well, on the second part of it, I've told



you before that I'm not focused on a political campaign in the
future, I'm focused on doing everything I can to help this President
be the best President he's capable of being and to move this country
in the right direction. And he's doing a terrific job. I'm very

proud to be a part of his team.

On the first part of the question I'll say again, I never did
anything that I felt was wrong, much less illegal. And, again, I'm
advised that there is no controlling legal authority that says this
was any violation of law.

Q Did you feel any discomfort at all as you called these
individuals and asked them for donations, and did you ask for
specific amounts of money when you spoke with them?

THE VICE PRESIDENT: Yes, 1 did. On the first part of your
question, you know, I served eight years in the House and eight years
in the Senate, and I was used to calling people to ask them to help
with the campaign. I introduced legislation some years ago to call
for complete public financing of campaigns and to prevent the
contributions that are now legal over and above the public financing
of presidential campaigns. The legislation that I sponsored and
supported did not have enough support to pass.

I still favor that legislation, but it didn't pass. There's
probably even less support for it now. So we have a system of
campaign finance here in the United States that says candidates who
are running for office ought to go out and ask people to contribute
to their campaigns and to have fundraisers. And so, I was used to
doing that as a candidate for the House, as a candidate for the
Senate.

I would be surprised if all 100 members of the United States
Senate and all 435 -- well, there are probably some House members who
don't because they have safe seats and don't raise any money -- but I
would be surprised if all senators and most all House members did not
as a matter of routine ask -- call people up and ask them to hold
fundraisers and ask them to help raise money. That is the standard
way that we finance campaigns.

So I was used to that. Does it make one uncomfortable to do
that? Why, sure. But if you believe in what you're doing -- in
balancing the budget, in moving this country forward -- and you know



that the only way you can be successful in achieving the agenda you
believe is right for the country is to play by the rules as they
exist, and raise campaign funds, then you do that.

And typically what happens to members of the House and Senate is
they'll put it off and put it off unti! the election year comes, and
then the people helping them will say, you've got to devote time to
raise money. And they say, oh, I hate this, I don't want to do it.
And then they get into it and they start making the calls and they

raise the money. I'm exactly the same way.

Q There's nothing coy about the year 2000. Anyone who expects
to run for President in 2000 has to start very early thinking about
money. Predecessors of yours have started PACs, political action
committees, or fundraising arms. What are you going to do between
now and --

THE VICE PRESIDENT: I've made no decision about that whatsoever.
And I really am focused on my work as Vice President and doing
everything I can to help this President. If the time comes when 1
become a candidate, I'll be glad to answer such questions and talk
about such matters at that time. But we're not there yet.

Q So you will raise no money at all for a political action
committee or anything else --

THE VICE PRESIDENT: I have not set up a political action
committee and ['ve made no decision to do so. Whether I will in the
future or not I really haven't decided.

Q Something that I'm just a little confused about --you said
there's only just a handful of incidences when you used a White House
phone.

THE VICE PRESIDENT: Right.

Q So we can assume the preponderance of calls were made from the
DNC or your residence? Is that --

THE VICE PRESIDENT: No, no. There were a handful of incidents,
period.

Q Oh, these are the only incidences that you raised money,
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period.

THE VICE PRESIDENT: That's correct. I went to the DNC on one
occasion in I believe October of 1994 to help raise money for the
party. You know, the impression was created that I went out and
raised all this money and then they talked about me calling people on
the telephone, and the two things were put together to give the
impression that I raised all this money by calling people on the

telephone. That is not an accurate impression. Most all of the
money for the campaign that I'm given credit for raising came in the
form of traditional events where I was the main speaker at
fundraising events.

There were a few occasions, as I said at the very outset, where
I did make telephone calls, and I have described those. But that
was the minor part of what I did in raising funds.

Q Do you have an enemy calling you a solicitor in chief? Is
there some sort of opposition --

THE VICE PRESIDENT: I never heard such a phrase. I never heard
such a phrase until I read it in the paper.

Q Mr. Vice President, you said that the President and the Vice
President weren't covered under the Hatch Act, and that in that way,
you two were different. But the other part of the statute seems to
set up federal buildings as a sanctuary from fundraising. Were you
unaware of that part of the statute?

THE VICE PRESIDENT: No, [ was not. And let me repeat: I never
asked for a contribution from anyone who was in a federal building.
And all of the calls that I made were charged to the DNC. I was
advised that was proper. In reviewing the matter, my counsel
advise
me there's no case, there's no controlling legal authority that says
that violates the law.

Q Is it possible that the absence of case law on this means that
reasonable people could differ about what parts of the statute mean
applied to different activities in which you may have taken part at
different times?

THE VICE PRESIDENT: Well, that's not a question for me to
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determine. I'm advised that there is no case or no controlling
legal authority that says it is a violation of the law. And I never
did anything that I felt was wrong, much less a violation of the law.

Q Sir, does the President know about any of these calls you
made? Did you discuss it? Did he ever ask you to make any calls?
Was he aware of your --

THE VICE PRESIDENT: No, he never asked me to make calls. I'm
sure that he was aware that I was helping to raise funds for the
campaign. It's -- well, I won't comment on what other Vice
Presidents have or have not done. But I don't think it is
surprising to people that when a President and Vice President are
running for reelection that the Vice President helps to raise funds
for the campaign. And anybody who wants to create the impression
that that is something brand new in American politics I would invite
to take another look at that question.

Q Mr. Vice President, when the Clinton-Gore election agreed to
take public funds, it also agreed to spending caps. And, yet,
you're referring to the DNC soft money operation as "our campaign.”
Doesn't this operation show that as a practical matter there was no
distinction between the Clinton-Gore campaign and the DNC's soft
money operation?

THE VICE PRESIDENT: No, there was a clear distinction. There
was a separate message, there were separate legal requirements; it
was separate in most all respects. Now, the fact that the agenda

supported by the Democratic National Committee's advertisements was
similar to and overlapping with the agenda that was being pressed by
the incumbent Democratic President should not be surprising. And
again, it's hardly unique in American political history for an

incumbent President to be supported by the political party of which

he is the titular head. That is commonplace.

Now, I'm only going to be able -- right here, I promised here.

Q Mr. Vice President, was there any particular urgency to the
calls -- the few occasions that you did make calls in the White House
where they could not have waited until you were in a setting away

from your office or the White House?

THE VICE PRESIDENT: Well, first of all, as I said before, I was
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advised there was nothing wrong with it, so the question did not
occur in that form. So there was not a sense of urgency in that

sense. We felt, as we were preparing for our campaign, a general
sense that we wanted to make sure that we had the ability to compete.
Let me remind you that our opponents raised overall, I believe, what,
40 percent more than we did, and so we knew that they had a big head

start and that they had a huge collection of resources, so we felt
the need to move on with it.

Q To follow up on that, you also could have made these very same
calls from somewhere else?

THE VICE PRESIDENT: Yes.
One more, and then I'm going to have to go.

Q You had said that this was not unique in American politics,
but judging from the comments of your predecessors it would appear
that direct solicitation by the Vice President had not been done in
the past. Were you aware of that? And also, the fact that the
President himself refused to make these phone calls, were you aware
of that, and why did you think perhaps a different sort of
standard --

THE VICE PRESIDENT: No, I was not aware of the latter. On the
first part of your question, what I said was not unique was the
practice of incumbent Vice Presidents running for reelection going

out to help raise money for the campaign and for the political party
of which they were a part. And I will leave it to you all to
determine whether or not that's totally unique or not. I don't want
to get into what any other Vice President has done.

I'm proud of what I did. {do not feel like I did anything
wrong, much less illegal. I am proud to have done everything I
possibly could to help support the reelection of this President and
to help move his agenda forward. It is helping this county. Our
economy is roaring, inflation is low, crime is down, investments in
education and protecting the environment are going up, social trends
are favorable, economic trends are favorable. We are moving in the
right direction.

Let me tell you, one of the principal reasons we are is that we
have a President and a group of people who are proud to support his
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efforts, who are willing to go out there every day and fight hard,
sometimes against powerful odds, to make sure that we pass this
agenda and move forward. And I am very proud to continue to play a
role in that.

Thank you very much.

Q Did you ever sleep in the Lincoln Bedroom?

THE VICE PRESIDENT: No. Have you, Helen? (Laughter.)

END 5:38 P.M. EST
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Mr. BURTON. The Chair now recognizes the gentleman from New
York, Mr. Gilman, chairman of the International Relations Com-
mittee.

Mr. GILMAN. Thank you, Mr. Chairman.

We welcome Director Louis Freeh back again with us, and we
thank you for your patience and lengthy time we have imposed on
you yesterday.

Director Freeh, the Attorney General testified yesterday that
there must be sufficient credible evidence on a covered person
which would have triggered the implementation of the Independent
Counsel Act before the FBI could investigate such an individual.

Can you tell us, have there been any incidents that you are
aware of that FBI agents wanted to interview someone, requesting
documents or following leads on covered persons, as defined in the
independent counsel statute or any other act or any others, and
that they were thwarted by officials of the Department of Justice
because of that condition that I just recited?

Mr. FREEH. There have been instances, Mr. Gilman, where the
timing of certain interviews, particularly with respect to covered
persons, were the subjects of discussion and sometimes even dis-
agreement in terms of the timing as to whether those interviews
should be conducted. For instance, there were discussions about
whether people should be interviewed early in the inquiry or at a
point where more information and evidence has been developed.

But the ultimate result, in answer to your question, is that I
don’t believe the agents who were conducting the inquiry were
thwarted from interviewing any covered person because of the de-
termination that the statute had to be triggered before they were
allowed to be spoken to. But there were disagreements about the
timing, and that’s something that, you know, we've discussed and
have discussed on an ongoing basis.

Mr. GILMAN. I just wanted to be clear with regard to our commit-
tee, since the Attorney General said she had to make a decision,
if you were investigating a covered person, that there had been suf-
ficient credible evidence to initiate the trigger mechanism for the
Independent Counsel Act.

Are you clear now of what I'm requesting? Did that necessitate
a delay by your agency in making an investigation?

Mr. FREEH. Yes, in the sense that the covered person may have
been interviewed, and perhaps there was a desire on behalf of the
investigators to do an interview earlier than the legal designation
which T just articulated.

But, at the end of the day, the persons in question were inter-
viewed.

Mr. BURTON. Would the gentleman yield on that?

Mr. GILMAN. I'll be pleased to yield.

Mr. BURTON. Did that create a sense of frustration amongst some
of your agents? I mean, we have read in a number of publications
that there really was a sense of frustration on the part of some
agenlts who were being obstructed from talking to some of these
people.

Mr. FREEH. Yes. I think I alluded to yesterday, there were times
when the investigators felt that interviews and the focus of inter-
views should move quicker than the attorneys who were managing
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the inquiry or the grand jury otherwise decided, and that was a
source of some frustration at different points.

But, as I mentioned, no one was not interviewed, and nobody was
insulated from being interviewed because of those disagreements.
The disagreement was really the timing of the interview and what
the overall focus was.

Mr. BURTON. If the gentleman would yield further. One of the
things that I've noted in a number of investigations is that the tim-
ing of the interview by an agent is important. And if somebody at
Justice postponed the interview for some time, which would allow
the person to be interviewed to be more fully prepared, or to be
able to cover their derriere might be considered impeding the proc-
ess of justice.

Was that ever a complaint?

Mr. FREEH. Not that justice was being impeded. There are dif-
ferent theories to conducting investigations. One theory is you go
out and speak to everybody immediately because you lock people
into statements as well as facts. Another theory is you wait until
you have sufficient evidence to conduct a more informative inter-
view, more confrontational interview, and put the person in the po-
sition where they have to tell you facts you can corroborate or not
accurately answer those questions.

Depending on the investigation, one theory may be a stronger
suit than the other. So I don't think there is any right or wrong
way of doing it, depending on the case. What is important is that
the ultimate objectives were accomplished, and nobody was made
invulnerable or insulated from interviews. -

Mr. BURTON. I thank the gentleman.

Mr. GILMAN. Thank you, Mr. Chairman.

Director Freeh, when you took on the responsibility itself as Di-
rector of the FBI it was against the backdrop of a White House offi-
cial calling directly to the FBI with instructions to go investigate
alleged wrongdoing by long-standing nonpolitical career-type em-
ployees in the White House Travel Office.

I understand that you informed the President that for you to
take on the responsibilities as Director of the FBI, you insisted that
the Federal Bureau of Investigation must maintain its independ-
ence and have no role in politics.

Is that why you said no to the call for information on the Bu-
reau’s Chinese money connection inquiry and a push for the ap-
pointment of an independent counsel?

Mr. FREEH. With respect to the first part of your question, yes,
that was the condition under which I took this job. I told the Presi-
dent when he asked me what were the conditions under which I
would accept the job, and I certainly made it clear, and he agreed
that I would be politically independent, appropriately so, as the Di-
rector.

With respect to decisions which you cite, again, I made those de-
cisions with the intent of not only preserving the political inde-
pendence of the FBI, but the integrity of the investigation, It is bad
practice, in my view, to do anything which potentially alerts pro-
spective subjects as to the course of the investigation or evidence.
I think it is bad practice and should not be done.
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Mr. GILMAN. And we want to commend you for maintaining the
independence of the FBI.

One last question, Mr. Chairman, with your permission since my
time was utilized by the exchange.

How many FBI agents are now working on this matter, illegal
foreign campaign contributions, and other illegal activity involving
the DNC during the last Presidential election? What portion of
your budget is being allocated to that?

Mr. FREEH. There are 54 special agents assigned on a full-time
basis to the overall investigation. There is 39 professional support,
which include paralegals as well as investigative analysts. I can get
some budgetary figures for you.

Mr. GILMAN. Just roughly what percentage?

Mr. FREEH. There’s several millions of dollars, of course, invested
here. We have an overall budget of about $3 billion. I would be just
guessing at that right now. But it is a major investigation. I mean,
if you compared it with anything else we’ve done historically, it is
a major investigation.

Mr. GILMAN. With your permission, Mr. Chairman, I would like
to ask the Director to submit that at a later date.

Mr. BURTON. Without objection.

[The information referred to follows:]

The FBI does not routinely account for its expenses at the investigative case level;
therefore, the actual cost to date of the CAMPCON investigation is not available.

However, those costs readily identifiable to the CAMPCON investigation have been
compiled and total $3,910,311.

Mr. GILMAN. Thank you. And thank you, Director Freeh.

Thank you, Mr. Chairman.

Mr. BURTON. Gentleman’s time has expired.

Mr. Lantos.

Mr. LANTOS. Thank you very much, Mr. Chairman.

I want to followup on the questioning of my good friend from
New York. He raised the issue of the political independence of the
FBI, which I would consider critical. .

Has there been at any time any attempt on the part of the White
gous;? to interfere with the independence of your agency, Director

reeh?

Mr. FREEH. As far as my tenure as Director, no, I would say
there has been no attempt that I would recognize as such to inter-
fere with what I think is, appropriately so, the political independ-
ence of the FBI.

Mr. LANTOS. Since we all feel passionately that the political inde-
pendence of the FBI must be preserved at all costs, let me pursue
it with respect to the Vice President’s Office. Has there been any
attempt at the present time to interfere with the political inde-
pendence of your agency by the Vice President’s Office?

Mr. FREEH. No, sir.

Mr. LANTOS. Has there been any attempt by any other agency of
Government to interfere with your independence?

Mr. FREEH. No, I don’t believe so.

Mr. LANTOS. So, basically, your answer to Mr. Gilman’s probing
is that we are dealing with a nonissue, that political interference
with the independence of the FBI has not been part of your experi-
ence as Director of the FBI?
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Mr. FREEH. Well, it’s not been part of my experience. As you
know, of course, Independent Counsel Ken Starr is looking at the
issue of the FBI files, which, of course, has been the subject of
great interest and inquiry by this committee. I don’t know the re-
sults of those investigations, but from my point of view and where
I sit, I have not seen what I would call an attempt, as far as I can
prove it, of political interference.

Mr. LaNTOS. Let me raise an issue concerning the Chinese in-
volvement in our 1996 elections. I realize that you are under con-
straints in terms of the extent to which you can deal with that, but
as one who has studied the macro figures of the 1996 elections, as
I'm sure you have as well, what is the quantitative importance of
alleged Chinese political interference with the 1996 elections in
terms of the totality of spending during the course of that election?

Mr. FREEH. Mr. Lantos, it would be very difficult for me to—first
of all, to approximate that. But even to address it, as you know,
it has been the subject of classified briefings to this committee and
others, and I would be respectfully reluctant to get into that. And
it would also be difficult to approximate an answer to your ques-
tion.

Mr. LaNTOS. You agree with me that of all the items that we
hav'c; been exploring, this clearly is potentially the most serious
one’

Mr. FReEH. I think all of the items that we’re exploring are seri-
ous. As to which one ultimately proves by fact to be the most seri-
ous, it is hard to estimate at this point.

Any time a law enforcement agency is investigating the commis-
sion of a crime, or the potential commission of a crime, it is very
serious. And the external matters which you refer to are of critical
seriousness to the national security as well as the criminal laws.
But how they all prove out to be based on what we know now is
difficult to predict.

Mr. LANTOS. Is there any area you would like to just give us your
views beyond the questions that you have been asked by members -
of this committee? I want to give you an opportunity to express any
other thoughts that you may have.

Mr. FReeH. Yes. No, I appreciate that very much. As I said be-
fore, I will continue to do my very best to ensure the independence
of the FBI, and I think that’s critical for the country. It is critical,
for everybody’s rights are potentially affected by an agency with
such awesome powers. And I pledge to continue to do that. And if
at any time we make a misstep or a misjudgment, and we create
the perception that it is otherwise, that’s as bad as the reality of
it being otherwise.

But you have in the FBI, I think, a crown jewel in the United
States. You have men and women who—and I see them every day
on a daily basis—do great good for the country, and despite a cou-
ple of missteps here and there, there’s nobody in the FBI with a
political agenda. We have a job to do, and we want to do it cor-
rectly and fairly.

Mr. LaNTOS. I think my colleagues share my view that we have
the highest regard for your agency and for your leadership of that
agency.
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Final question relates to your relationship in the future to the
Attorney General in view of this unfortunate attempt to try to
drive a wedge between the Attorney General and yourself.

Yesterday both of you were extremely complimentary of each oth-
er’'s performance and of each other as individuals. Is it unrealistic
on our part to hope that this minor blip will fade into the back-
ground and your working relationship with the Attorney General
will continue to be cordial, cooperative, exemplary and pleasant?

Mr. FREEH. I have every confidence it will remain a very strong
relationship. But as I alluded to yesterday, and again, I'm not
speaking so much for myself as perhaps maybe for a future FBI Di-
rector, I have to tell you that the next time I sit down and write
a memo to the Attorney General on a matter of this importance
and substance, I'm going to have in the back of my mind a thought
that it was not as strong as it was when I wrote this memo, which
is that even though what I put in there is frank and honest and
very sensitive, I think it creates the awareness that it is an issue
that is potentially something I have to consider.

I think that’s a bad thing for people in my position and in future
Directors, which is why I'm hopeful, Mr. Chairman, as I spoke to
you yesterday, that Mr. Bennett and lawyers for the Justice De-
partment can discuss this issue. I spoke to the Attorney General
this morning, and she told me to relay to you that her lawyers
would be pleased to engage with Mr. Bennett.

And I think for the good of the process and because I wrote the
memo and I know what’s in there, it is a much more preferable
course to see if we can work that out and avoid what is really not
only a constitutional issue, but an issue that will impact adversely
on what you expect to get from us, which we want to give you in
many cases, and what we have to protect in some critical parts of
an ongoing case.

Mr. LANTOS. If I may just followup on this thought. Your answer
to this question underscores the validity of the Attorney General’s
statement yesterday that attempts by congressional committees to
obtain confidential memoranda written by the FBI Director to the
Attorney General chill the atmosphere and discourage the degree
of candor that the Attorney General ought to be able to expect of
you. I fully agree with your statement, and I hope there will not
be future attempts to obtain such memoranda.

Thank you, Mr. Chairman.

Mr. BURTON. Mr. Shadegg.

Mr. SHADEGG. Thank you, Mr. Chairman.

Just to followup on the points that my colleague Mr. Lantos
made. He questioned you about political independence and about
this issue of a wedge. I want to begin by saying, No. 1, as a former
law enforcement official and assistant attorney general in Arizona,
I respect what you're doing, I encourage you to be an independent
voice, I admire your record, and I would encourage you to hang in
there notwithstanding what I consider to be some improper influ-
ences.

Mr. Lantos referred to there being no attempt to interfere with
you in a political sense. I won’t ask you to comment on it. But,
quite frankly, I think the remarks last week by the White House,
which were guarded, and which Mr. McCurry advised the press to
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read as they would, besmirched your record, came at a point in
time right after you had exercised your independence, which 1
think the Nation should want you to do. And if that wasn’t an at-
tempt to interfere with your political independence, I don’t know
what was.

And if there is a problem here, I see a problem in terms of a
wedge not driven between you and the Attorney General. She ap-
parently respects your independence. I see a wedge trying to be
driven between you and the public based on the fact that you had
the courage to speak your mind and to give her the right kind of
advice.

So I applaud that conduct, and I quite frankly think the Presi-
dent was grossly improper in following your—nobody likes the leak
of that memo, but once it came out, the President says, well, he has
something critical to say about me or something I don’t like, so I'm
going to be critical about him.

Quite frankly, I think it was petty and inappropriate and it was,
in fact, at least a veiled attempt to interfere with your independ-
ence, and I resent it, and I think a lot of people in America resent
it.

Having said that, I want to turn to an issue I discussed yester-
day. In the 29-page report released by the Attorney General in her
decision not to continue with the investigation, she says point
blank, I have determined that there are no reasonable grounds to
believe that further investigation is warranted into the allegations
that the Vice President broke the law and illegally raised the cam-
paign funds.

I was very encouraged that, in response to Mr. Cox’s questions
yesterday, you indicated that even that topic, the topic of the ille-
gality of phone calls by the Vice President, remained open. Did I
hear you correctly on that point?

Mr. FREEH. Yes, sir, it is fully open.

Mr. SHADEGG. I was also stunned yesterday to review this entire
dc‘))cument and to find that—well, let me ask you. Have you read
it?

Mr. FREEH. Yes, sir.

Mr. SHADEGG. She devotes almost a third of this document to
making the case that the President did not know that some of
these funds would be used as campaign money; that is, hard money
which could not legally be raised from a Government office.

Mr. FREEH. Do you mean the President or Vice President?

Mr. SHADEGG. Vice President. There was a whole section of this,
quite a bit of it, trying to make the indication that he did not know
that he was raising campaign funds. You would agree with me
that’s a good portion of this report?

Mr. FREEH. Yes, sir.

Mr. SHADEGG. So that would go to the issue of whether or not
he knew his conduct was illegal. And I'm troubled by that, because
normally in the law knowing that your conduct is not illegal is not
an element. That is to say, if I'm stopped by a police officer for
speeding, I can’t say to him, I didn’t know I was speeding, and he
will say, oh, well, OK, you’re off. Correct?

Mr. FREEH. Yes.
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Mr. SHADEGG. And it wouldn’t be a defense—let’s say I went
back to my office, and I spent the next 10 days in my office doing
nothing but making campaign fund-raising calls from my Govern-
ment office. It would not be a defense to a prosecution for that con-
duct if I said, well, my chief of staff told me I could do that from
my office, and I believe her, would it?

Mr. FREEH. Except as it went to intent.

Mr. SHADEGG. Except as it went to intent. But it would not nec-
essarily be a defense to the crime?

Mr. FREEH. No.

Mr. SHADEGG. OK. You're charged with—your agency is charged
with investigating this. Do you know the date on which the Vice
President was questioned about those fund-raising calls?

Mr. FREEH. Yes, I do. November 11.

Mr. SHADEGG. Of 19—

Mr. FREEH. 1997.

Mr. SHADEGG. As I mentioned yesterday, in his press conference,
which went on for, I guess, 30 or 45 minutes, almost a year earlier,
on March 3, 1997, nowhere does the Vice President ever indicate
that he thought he was raising soft money. In fact, you were here
yesterday when I brought out four different quotes by the Vice
President in which he said he thought he was raising money for,
quote/unquote, our re-election.

Wouldn't you think what he said candidly and voluntarily shortly
after this issue became public would be more solid evidence of what
he believed and what his state of mind was than an interview con-
ducted almost a year later where he’d heard that the Attorney Gen-
eral was already looking at the issue of soft money and say, well,
if he wes raising soft money, then we’re off the hook?

Mr. FREEH. Yes. I just don’t think it is appropriate for me to
comment on his intent or knowledge at any point.

Mr. SHADEGG. Well, as an investigator, wouldn’t you have
thought that what he said a year earlier describing his own con-
duct deserved at least some mention in her report on that issue?

Mr. FReEH. It is not my report, and, you know, what processes
went into what she included or deleted I'm not aware of.

Mr. SHADEGG. Well, I find it stunning that she spends a third of
this report including a number of questions, including describing
the phone calls she made or her investigators made to these con-
tributors in which they all said they understood it was soft money.
And these are people out across America questioned a year later.
They said, well, we all understood it was soft money. And yet days
after the issue became public, the Vice President gives a 45-
minute-long press conference. He never mentions that he thought
it was soft money, and he, in fact, describes it as raising money for
our re-election campaign, which would be hard money. I, quite
frankly, see that as a huge flaw in her report.

I'm encouraged that the investigation is still open. I quite frankly
think the evidence is clear that he did violate the law. I think there
may be an argument that he couldn’t be successfully prosecuted for
it, but I believe he violated the law.

Mr. BurTON. The gentleman’s time has expired.

Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman.
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Welcome, Mr. Freeh. I was intrigued by perhaps the most signifi-
cant statement in your testimony, and I'm quoting:

In recommending that an independent counsel be appointed I did not, and do not,
imply that I believe any parti n has committed a crime, is the target of
investigation or even has done anything improper. I recommended appointment of
an independent counsel to investigate whether crimes may have been committed.

Are you aware that the independent counsel statute says that
there must be specific and credible evidence that a covered person
has committed a crime?

Mr. FREEH. It says “may have committed a crime.”

Ms. NORTON. Do you believe a covered person may have commit-
ted a crime, because that is not what this statement says. Your
statement from yesterday says—it implies that you don’t see any
covered person, you don’t see any evidence, or you don't want to
imply that any covered person has committed a crime or even has
done anything improper. And yet you believe that an independent
counsel should have been appointed?

'm trying to find the basis ugon which you believe and independ-
ent counsel should be appointed.

Mr. FREEH. I think we're talking about two different things. The
trigger in a statute that a crime has been committed—actually that
u to be in the statute, and in the revisions the Co S8
changed that, the governing language that a crime may have been
committed.

My statement yesterday spoke to two issues. The first issue was
the one that I said made me reluctant to publish my recommenda-
tion because many people could misunderstand a recommendation
like that, or one under the independent counsel statute to believe
exactly what you asked me about, that someone had committed a
crime. So I wanted to make that clear.

The fact that the statute would be triggered does not mean that
a crime has been committed or that any findings of guilt or inno-
cence have been made. It simply means that further investigation
is required.

Ms. NORTON. Well, if you can trigger a criminal statute of this
kind because further information is required, then I really wonder
about whether we ought to reign in the statute. The specific and
credible evidence, it seems to me, is an important safeguard.

It became known before your memo that you disagreed with the
Attorney General. How did that first become known?

Mr. FREEH. I don’t know. I wish I did.

Ms. NORTON. Were you asked that question, and did you have oc-
casion to answer that question before your memo was written?
Why did the press know before your memo was written that you
disagreed with the Attorney General?

Mr. FREEH. These discussions within the Department of Justice,
both between the Attorney General and I and the people on the
Task Force, have been ongoing for months, and one of the key sub-
jects of those discussions which involves a larger and larger circle
of people have been going on for many, many months. So, unfortu-
nately, some of that spilled out before the memo was written. But
the memo does not for the first time raise these issues.

Ms. NORTON. Is it your practice to make it known to the Attorney
General when you disagree with her prosecutorial decision?
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Mr. FRegH. If it is an FBI case, and particularly a case about
which we consult and she asks me my opinion, absolutely.

Ms. NORTON. No, I asked is it your practice. Is it your practice
as a general manner to make it known when you disagree with the
decisi;)n that the prosecutor makes, or is this an unusual occur-
rence?

Mr. FREEH. It is an unusual occurrence in the sense that I don’t,
and neither does the Attorney General, regularly get involved in
charging decisions except for a very small number of cases.

So it is not my practice to get involved in charging decisions ei-
ther in the Department of Justice or in the U.S. Attorney’s Office.
However, from time to time I have intervened in cases where I
thought charges should be brought or not brought for one particu-
iiar reason or the other, but it is not something that I frequently

o.

Ms. NORTON. You have been an Assistant U.S. Attorney yourself?

Mr. FREEH. Yes, ma’am.

Ms. NORTON. Did you have an occasion to use the FBI when you
were an Assistant Attorney?

Mr. FREEH. Yes.

Ms. NOorTON. Did you find that sometimes the investigators at
the FBI want to prosecute when the lawyer or prosecutor thought
otherwise?

Mr. FREEH. Yes.

Ms. NORTON. Isn’t it natural that investigators who put a lot of
time and effort and grunt work into investigations have a tendency
to want to go forward with what they have uncovered and pros-
ecute? Isn’t that pretty much naturally built in structurally in
being an investigator?

Mr. FREEH. No, I don’t think so. I think it depends on the case.
I've had cases as a prosecutor where I wanted to go forward, and
the FBI told me not to go forward. I think it depends on the facts
and circumstances. .

Ms. NORTON. In your judgment did this leak concerning the
memo come from within the FBI, or do you think it came from the
larger Justice Department or outside the FBI?

Mr. FREEH. I don’t know. We’re conducting an inquiry, as we did
in all these matters. I hope in this case we can come up with what
happened, and if we do, there would be serious consequences.

Ms. NorRTON. What precautions have you taken to assure that
the confidentiality of your advice to the Attorney General would be
respected and that we could depend upon this not happening
again? I mean, do you have a home computer?

Mr. FREEH. I'm sorry?

Ms. NORTON. Do you have a home computer? 'm asking, what
precautions you will have taken—if I could just finish this question
Mr. Chairman. You said that yesterday in your testimony that
these—that the leaks have occurred—that multiple leaks have oc-
curred, and they are occurring all the time, and they have occurred
in an instance which you obviously regret. I'm asking you, what
Ifﬁwe y;)u done to assure that this kind of leak will not occur in the

ture?

Mr. FrREEH. I've told people that I will fire them if they leak, or
I will have them prosecuted.
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Ms. NORTON. You told them that before.

Mr. FREEH. Well, I tell them that frequently. I've told and sug-
gested that when we have certain leaks, we ought to have a grand
jury proceeding as opposed to administrative inquiry. I handled
this particular memo as carefully as I could. I mailed only six cop-
ies. We accounted for each one of them. People who were deeply in-
volved in the case not only didn’t know about the memo, but didn’t
know the timing of its presentation. We rely on people’s good faith
and honesty and integrity.

Unfortunately, at I said yesterday, if I ever write my memoirs
the most frustrating thing about Washington in this particular job
are leaks, which I deplore and which people should be arrested for.

Mr. BURTON. The gentlelady’s time has expired. Mr. Pappas.

Mr. PAPPAS. Tha.nlg( you Mr. Chairman.

Director Freeh, it is good to see you again here today. I wanted
to make a brief comment about what was said before about wedges
and that some on the other side are suggesting that we are trying
to drive a wedge between you and other people. I don’t think that’s
the case. I know that in the letter that you jointly signed with Ms.
Reno, and I'm quoting, this was at least from the New York Times,
quote, public and judicial confidence in the criminal justice process
would ge undermined by congressional intrusions into an ongoing
criminal investigation, end quote.

If that is, in fact, an accurate quote, what this is all about is pub-
lic confidence in the Federal Government and in the ability of peo-
ple in high levels to be making the decisions, and the judgment
that is being used to drive those decisions and the reasons for mak-
ing those decisions.

And we have in this instance two of the top law enforcement offi-
cials in the Federal Government have differing opinions, so there
is no wedge that is being created here. We’re not creating a wedge,
we’re just trying to understand how two people whom we both re-
spect have come to two different positions. And I think there are
a lot of people around the country that are scratching their heads,
trying to understand that as well.

Now, I would like to yield to Mr. Cox.

Mr. Cox. Thank you. I appreciate your yielding.

Director Freeh, yesterday we talked a bit about the independent
counsel statute, about the law, with the Attorney General and with
you. Under the independent counsel statute, the decision whether
to initiate a preliminary investigation is made on the basis of the
AG’s assessment of whether there is specific and credible evidence;
and if there is, then she is supposed to, within 30 days, initiate a
preliminary investigation to see whether further investigation is
reasonable. And if that further investigation is reasonable, under
the independent counsel statute, it must be done by an independ-
ent counsel; is that right?

Mr. FREEH. Yes, if further inquiry is required after whatever last
extension of that period.

Mr. Cox. Right.

Now, it is discretionary for the Attorney General—if there is not
a presumed conflict of interest, as there is with certain named peo-
ple in the statute like the President or Vice President—it is discre-
tionary and it depends on her judgment of whether, according to
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the statute, there is a conflict of interest, potentially a conflict of
interest, that is political, personal, or financial; is that right?

Mr. FREEH. Yes. Actually in the new statute they do not name
individuals anymore except for a few. There are people before a
certain pay grade in the executive branch. But you're correct.

Mr. Cox. Now, yesterday I read from a Los Angeles Times article
in which it was discussed how $10,000 checks were passed out in
southern California; how people were writing checks to the DNC
who didn’t know what the DNC was; how they were reimbursed,
and all this money came from, in one of the specific examples, the
Bank of China in Macao.

Under the statute, do you think that that is s;)eciﬁc and credible
evidence that a crime may have been committed?

Mr. FREEH. It could be.

Mr. Cox. Well, I'm asking you whether, because you are now in
possession of that information as well, whether you think that’s
specific and credible evidence? Is it not specific enough, or is it not
credible, or is it both?

Mr. FREEH. I think to answer that question I would be giving you
some conclusions with respect——

Mr. Cox. Which is exactly what I'm asking for.

Mr. FREgEH. Well, I don’t think, with all due respect, it is appro-
priate for me to do that. That is a subject potentially under in-
quiry, and to tell you before the Attorney General makes those de-
terminations——

Mr. Cox. I'm just asking you to give me your reading of the Los
Angeles Times article.

Mr. FReEgH. I would hesitate to give you the reading of any arti-
cle, but I certainly don’t think it is appropriate for me to analyze
an article for you.

Mr. Cox. All right. Let me ask you another question.

Let us assume that that Los Angeles Times article, which was
worked on by a lot of reporters, which followed up on hearings by
this committee, and which included information taken under oath,
is at least credible evidence and that it is specific as far as it goes.

The only reason, then, if hypothetically we say it is specific and
credible, for us not to appoint an independent counsel is that in our
judgment, if we were the Attorney General, there is no potential
political conflict of interest with these people like Charlie Trie or
John Huang or Antonio Pan; is that correct?

Mr. FREEH. Yes. If you were the Attorney General making the
decision under the statute, you could either decide there was a po-
tential conflict or not decide.

Mr. Cox. And finally, I had a discussion yesterday with the At-
torney General because I heard her to say that she needs to find
an actual conflict of interest. The statute says “potential.” She read
from a memo. I've had a chance now to read that memo myself.
The memo is correct. I believe that it was the impression that she
learned in her testimony that was incorrect. But the memo and
statute are consistent. They both say that the conflict of interest
must be potential, not actual. Is that your understanding of the
statute?

Mr. FRegH. I don’t think, you know, my view of the statute on
this particular issue since it——
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Mr. Cox. It is very important. Because if we have to find an ac-
tual conflict of interest, that is a much higher standard. But if the
statute says, as it does, that there “may” be a potential conflict of
interest, well then it's potential conflicts of interest that we are
worried about, and that standard is obviously much lower.

Mr. FREEH. There are other lawyers that will cite the legislative
hi:tﬁ)ry and talk about the actuality as opposed to the reality of the
conflict.

Mr. Cox. The legislative history that was cited by the Attorney
General yesterday pointed out that Congress intended that there
be the potential for an actual conflict of interest, not the potential
for an appearance. But is it your understanding that it is the po-
tential for an actual conflict of interest?

Mr. FREEH. I just don’t think my understanding is relevant since
I don’t make those decisions. I think a statute—if you want to ask
me as a former judge.

Mr. Cox. I do.

Mr. FREEH. You know, different schools of judges and lawyers, I
was always taught and believed that statutes ought to be strictly
construed.

Mr. Cox. I appreciate it.

Mr. BURTON. The gentleman’s time has expired.

Mr. Cummings.

Mr. CUMMINGS. Thank you very much, Mr, Chairman.

Welcome, Director Freeh. And I, too, agree that you are doing an
outstanding job as a lawyer. And as a lawyer, I really appreciate
what you're doing.

In listening to your testimony yesterday and today, one of the
things that impressed me was the fact that you have a tremendous
or appear to have a tremendous amount of respect for the Attorney
General; is that correct?

Mr. FREEH. Yes, sir.

Mr. CUMMINGS. You were here, and some of us were surprised
that you were here during her entire testimony, and we saw that
as a very good thing, very positive. And I'm not here to drive a
wedge between you two. I think, from what I've seen, it is a very
close relationship. But let me ask you this so that we can be very
clear with regard to your opinion. I think we sort of skirted around
this, but we haven’t hit it right in the bull’s-eye.

You listened to the testimony of the Attorney General. Do you
have any reason to believe that she is out just trying to protect the
President and the Vice President or Ms. O’Leary?

Mr. FReeH. Well, as I said yesterday, my understanding and be-
lief again, based on working with Janet Reno for 4Y2 years on
many issues, is that she took all the facts and the law and made
the best and most honest decision with all the integrity in the
world, and that’s how she got to her result and by no other means.

Mr. CUMMINGS. Thank you.

So the answer would be you don’t think that she is just out try-
ing to protect them as has been stated in various publications and
by many people?

Mr. FREEH. I think she made the decision on the law and the
facts in her view.

Mr. CUMMINGS. Thank you.
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Let me ask you this: You said something a little bit earlier that
concerned me a bit, and I just want you to clarify it, and I think
we on this side of the aisle are a bit concerned. You were talking
about possibly that you had gotten—had a conversation with Ms.
Reno, I think you said this morning, with regard to trying to come
up with some kind of compromise with regard to certain informa-
tion in the memo that you had written; is that right?

Mr. FREEH. Yes.

Mr. CUMMINGS. And I noted that you said that you would get to-
gether, or your employees would get together, with Mr. Bennett.
There was no mention of the Democratic side. We represent the
American people, too.

Mr. FREEH. Sure.

Mr. CUMMINGS. As a matter of fact, we want to make sure that
we're included. But I just found it interesting, and a number of us
did, that you mention Mr. Bennett, but we who represent almost
half of the American people was not mentioned there. I don’t know
whether that was a misstatement or you—I mean, do you just see
it from the Republicans’ side or what?

Mr. FREEH. I certainly don’t see anything from either the Repub-
lican or Democratic side. Mr. Bennett is the counsel that I've been
dealing with as a witness here, and I assume that any discussions
between the Departmental lawyers and himself on this issue is in-
clusive to the committee, but I certainly didn’t mean by mentioning
him that—well, I didn’t mean anything by that.

Mr. CUMMINGS. As someone said a long time ago, we people on
this side are not potted plants, and we are kind of concerned about
that.

Let me ask you this: Mr. Gilman asked you a very excellent
question, and you agreed to supply him with certain information.
He asked you about how much resources were being directed from
your staff with regard to the DNC investigation. He used DNC, and
I'm wondering, are there Republicans under investigation here? I'm
just curious.

Mr. FREEH. The investigation is not, as I said yesterday, struc-
tured along party lines or person lines or officeholder lines. It is a
broad-based inquiry into all aspects of the 1996 campaign and
issues surrounding that and on both sides of it.

Mr. CUMMINGS. Well, the things that concerned me, as I said,
when he asked his question, he specifically asked about DNC. 1
wouldn’t be asking this question if he had not said it that way. And
you said that you would supply him with information, I think it
was figures, how much it would cost—how much it is costing with
regard to investigating the DNC. Now, that is one party. And I was
just wondering, is there a breakdown for anything other than that?

Mr. FREEH. What I will supply him with or I'll supply the entire
committee with is the amount of expenditures with respect to what
we call the Campcon investigation, which is our acronym for cam-
paign contributions. It doesn’t devolve to one party or one person
or the other. And I would provide those overall figures. There is no
breakdown between, you know, parts of that investigation or sub-
jects or entities. But I'll give you all the figures that we've been
spending.
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Mr. CuMMINGS. We would also ask on this side that you include
minority counsel, because we don’t always get information from our
counsel, and we would like to have information, and we think we’re
entitled to it. We'd appreciate that. i

Let me ask you one other thing. You were talking about your
memo a little bit earlier, and Ms. Reno, I think, used these words.
I don’t think they were your words. She said that the memo that
was written could possibly provide a road map or did provide a
rﬁad? map with regard to the investigation. Would you agree with
that?

Mr. FREEH. I would agree with the proposition that in the memo
are discussed different theories of the investigation, different
scopes of the investigation, and clearly somebody reading that
could be alerted to what the proposed courses would be with re-
spect to this investigation.

Mr. CUMMINGS. And you also said a little bit earlier that you
know if you—I think you said that if you had to do this again, that
is writing the memo, you might do it a little bit differently.

And I'm just wondering, are most of your memos something of
this magnitude that could affect the President of the United States,
one of the most powerful countries in the world? Does it concern
and possibly put certain defendants or potential defendants in the
position where they might be in a position to—Mr. Chairman, I
just want 2 minutes that you gave Mr. Cox. That’s all I want. I'm
almost finished.

Mr. BURTON. We will let you finish your question.

Mr. CUMMINGS. Thank you. I timed it.

I'm just curious as to whether you're doing a road map memo
and you’re giving it to six people, and then to find that in publica-
tions all over the country. How would you do it any differently? Be-
cause I'm just curious. Because I know that concerns you. I've lis-
tened to what you’ve said, and I certainly agree with you. But that
is a very serious situation considering the fact that we are spend-
ing millions upon millions of dollars with regard to these investiga-
tions when people can’t even send their kids to college, and then
the idea that a road map would be out there for all the public to
see to basically squash the very things that we're trying to do with
all this money, tax dollars we’re spending, I'm just curious. How
would you do it differently?

Mr. FrRegH. 'm also very concerned about those issues. I don’t
know that I would do it any differently. But the road map, as
you've described it and as I describe it, is not out there, which is
why I said yesterday I don’t believe anybody has this memo in the
press, or you would be reading things that I know that they would
report which have not been reported. So I don’t feel and I don’t be-
lieve that that memo is out there and that that road map is out.

How would I do this in the future to eliminate it? I could have,
you know, conversations in the hallway with the Attorney General
of the United States. I don’t think that’s a good response to an in-
ability on either the FBI or Department of Justice to control sen-
sitive information. I think if I had to do it again, I would do the
same things.

Mr. CUMMINGS. Thank you very much.

Thank you, Mr. Chairman.
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Mr. BURTON. The gentleman’s time has expired.

Mr. Horn.

Mr. HORN. Thank you, Mr. Chairman.

Director, going back to the Franklin Roosevelt administration,
each administration has had a policy on the clearance of testimony,
the review of testimony by high-ranking officials before they come
up to the Hill. Was your statement cleared by OMB and/or the
White House?

Mr. FREEH. As far as I know, it was not. I gave a copy to the
Attorney General. She gave me a copy of hers, but there were no
editing or suggestions. I don’t know if OMB got it or not. Maybe
I could find out.

Mr. HORN. Is that the usual procedure?

Mr. FREEH. I'm told they did not get a copy.

Mr. HORN. What is the usual procedure to review?

Mr. FREEH. The usual procedure would be if I'm talking about
counterterrorism or encryption, which I won’t talk about today, yes,
we send it up to OMB, they review it. Sometimes they have sugges-
tions. Sometimes they have objections. We discuss that. That was
not done in this case.

Mr. HORN. You were listening with great care yesterday to the
answers and the questions given the Attorney General, and I know
ymi ag a high official probably face the same thing many high offi-
cials do.

When you're head of an agency, there are possibilities where
there will be conflicts of interest in terms of who represents whom.
She cited the so-called prison guard problem in the Department of
Justice where they might have a case on one side of it, and there
is also a case on the other side of it. What she didn't say was that
the President does not appoint prison guards, the President ap-
points the Attorney General.

Did you find real problems in the administration of the conflict
of interest situation within Justice when they have to represent the
whole Government going into court, and yet they might have a
stake in this one way or the other? What'’s your reading on that
as a former judge?

Mr. FREEH. 1t is really a fact-specific situation. When I was on
the bench, every time we got a new case, both myself and my law
clerks would look at it carefully to see if there was any potential
from conflict. In fact, I went on the bench directly from the U.S.
Attorney’s Office in New York, so not only the assistant itself, but
even some of the matters were matters that I had to preside over
as Deputy U.S. Attorney.

I think it is fact-specific. I think it requires great care, conscien-
tiousness, but it is really specific as to the case involved.

Mr. HOrN. You look at the ability of the FBI to get to witnesses
and take their testimony. Who gives you the authority to issue a
subpoena? Is it the U.S. Attorney in the particular region? Is it the
Attorney General? Is it the chair of the task force?

Let’s say you're going after people outside of the jurisdiction of
the United States. Mr. Cox asked a series of questions on various
people that have escaped our jurisdiction, they are overseas. What
do you do in a situation like that as well as the ones within the
United States?
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Mr. FREEH. With respect to within the United States, the inves-
tigators would go to the prosecutors on the task force and request
a subpoena, or the prosecutors would tell the agents they want to
subpoena such and such person or records and provide the process.
If it was out of the district, we would go through the U.S. Attor-
ney’s Office.

For example, in Los Angeles there are full-time investigators and
task force attorneys assigned to this investigation. If it was over-
seas, we would go through the legates, the FBI representative itself
in those countries. We might ask for judicial assistance in a foreign
country. We could ask for a foreign witness warrant to have some-
one detained in response to the subpoena, but it is a process that
goes through the U.S. Attorney’s Office because they are the people
charged with the administration of the grand jury’s inquiry.

Mr. HORN. Could a judge issue a subpoena if you weren’t satis-
fied with the U.S. Attorney’s decision?

Mr. FREEH. Probably not. A judge could issue a writ or an order,
depending on whether it was a native of his or her jurisdiction, but
could not issue—could not—this is a good question. A judge who
does supervise the grand jury could issue a grand jury subpoena
on somebody who knows that.

Mr. HoRN. Under the wiretap situation, you go to the judge ordi-
narily to get that subpoena and that authority?

hMr. FREEH. Yes, sir. That’s an order, but the statute provides for
that.

Mr. HORN. Given the jurisdiction of this committee and the
issues before it of the 1996 Presidential election, are there any wit-
nesses that the FBI has wanted to depose and issue—have a sub-
poena issued that any member of the U.S. Attorney’s staff, the
chair of the task force has turned down and said, no, you cant
interview that person? Have you had any particular requests
stopped somewhere in the process?

Mr. FREEH. No, not to my knowledge.

Mr. HorN. OK.

Mr. FREEH. Except, as I said before, as to the timing of inter-
views, that has been the subject of some disagreements at different
points.

Mr. HORN. Yesterday I happened to mention to the Attorney
General the Hudson Dog Track case, where a lobbyist that fought
these poor Indians in Wisconsin and get $6,000 a year, versus the
Indians in Minnesota that make $400,000 a year per person, and
he raises $420,000 for the Democratic campaign, sits next to the
President the night before Secretary Babbitt makes the decision,
and most Secretaries, including Babbitt, have approved Indian
gaming. He was ordered by the White House to disapprove this
particular application. And this has wrecked that tribe’s chance for
opportunity and health care, schools, you name it, clinics. Is that
under investigation?

Mr. FRegH. Yes, sir. FBI agents and task force attorneys in
terms of the preliminary investigation are conducting that. I've dis-
cussed the matter with the Attorney General. I'm sure I'll discuss
it again with her before she makes any final decisions.

Mr. HoRN. Thank you.

Mr. BURTON. Mr. Kucinich.
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Mr. KucINICH. Thank you very much, Mr. Chairman. Good morn-
ing, Director. I join with other members of this committee in salut-
ing you for your independence and I have joined many members of
this committee for about 7 hours in 2 days of discussions and ques-
tions and I think we have covered a lot of territory and many ques-
tions have been asked several times. I think I know the answer to
this question, at least I hope I know the answer because of your
reputation. Could you tell us for the record, did you or anyone in
coordination with you leak the contents or sense of the memo to
the Attorney General?

Mr. FREEH. No, sir. Nobody associated with me as far as I know
and believe, unless I am shown otherwise.

Mr. KuciNicH. That is the answer I was hoping for. I am glad
we got it on the record. Thank you.

Now, you mentioned in response to Mr. Cummings’ question that
you would deal with Mr. Bennett because he represents the com-
mittee, and as I am sure you know, he represents the majority of
the committee. I would say represents them well. I would ask you
to include minority counsel in any further discussions you or your
counsel may have with this committee. Is this something that you
could do?

Mr. FREEH. We will talk to anybody on the committee, either
Members or counsels on either side with respect to the—certainly
the matter with respect to the memo.

Mr. KuciNicH. Thank you very much.

Mr. BURTON. Mr. Kucinich yields back the balance of his time.

I would like to take my 5 minutes, if I might, right this minute.
Do you know, Mr. Freeh, Donald Smaltz, the independent counsel
that has been investigating the Department of Agriculture affair?

Mr. FREEH. Yes, sir.

Mr. BURTON. Can you give us your opinion of his capability,
qualifications, what kind of a guy he is? He is going to be before
us later today.

Mr. FRegH. I have worked with Mr. Smaltz since about 1994,
when the matter under inquiry was referred to him. He, in my
view, is an outstanding attorney. He is a former Federal prosecu-
tor, as you know, a law professor. He is one of the finest lawyers
I have worked with and, as you know, he has had FBI agents sepa-
rated from the FBI assigned to his inquiry for many months. All
i)]fi‘ our dealings have been professional and I have great respect for

m.

Mr. BURTON. He has done an outstanding job in your opinion?

Mr. FREEH. Well, without commenting on the work that he has
done, since I am removed from the substance of the work, my view
of him as an attorney and a prosecutor is extremely high.

Mr. BURTON. Thank you. There was an article written by Bob
Novak. I want to read to you from this article. It says,

A veteran FBI agent resigned and retired from the government in September
after refusing a demand by Attorney General Janet Reno to give the Justice Depart-
ment the names of highly sensitive, secret China contacts. This sent a wave of out-
rage coursing through the Bureau and will surely prompt new congressional con-
cerns about Reno.

Ray Wickman, former head of the FBI’s Intelligence Unit monitoring Chinese op-

erations, was reached at his home in suburban Washington and told me, “I took my
retirement,” but he refused to say more. However, well-placed and outraged Bureau
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sources said Wickman'’s resignation was his only recourse because of the Justice De-
partment’s threatened compromise of FBI intelligence. “It was an insult,” a veteran
FBI agent told me. . . . months of confusion over FBI and Justice Department in-
vestigation of alleged Chinese attempts to influence American politics

was the subject that Justice was looking at.

I am going to leave some of this out.

High level officials at the FBI and the Justice Department, when asked what hap-
pened, put out the story on a not-for-attribution basis: When Wickman decided to
resign, he was asked to turn in his sources on the Chinese account, but declined
to do so because he was concerned about their “low quality.”

That sounds like bureaucratic nonsense, and close colleagues of Wickman in the
Bureau said it certainly is. They report that Wickman quit after, not before, he re-
fused to turn over his sources. Far from being of low quality, the Chinese sources
and the intelligence derived from them are regarded by FBI professionals as the
ll;esthin the Bureau. What's more, they consider these files as the most sensitive kept

y the FBL

The Justice Department, clearly on Reno’s orders, was demanding raw files sent
shock waves through the Bureau. “The purpose of the FBI is to safeguard sources,”
a senior FBI agent appalled by the Wickman affair told me.

It says nobody in the FBI will talk on the record and I under-
stand that Senator Specter is likely to have some closed-door hear-
ings with you and others on this.

You were asked earlier about this and you said you had no
knowledge of it. Since the time that you were asked about this, I
am sure you have looked into it because Mr. Wickman is one of
your leading investigators. Can you tell us the circumstances sur-
rounding this?

Mr. FREEH. With respect to—first of all, I know Mr. Wickman
from several years of working with him-and, in fact, I presented
his 25-year key to him not too long ago. He has never told me, and
I think he has the kind of relationship with me that he could, he
has never told me or complained to me or said anything to me
which indicated he was leaving for any other reason except that he
wanted to retire.

I extended him beyond the mandatory retirement age of 57 so he
could stay. He was certainly welcome from my point of view to
stay. I know he has spoken to Senator Specter. I understand he is
going to speak to this committee. I have heard, as you have heard,
this notion that he left because he was unhappy because he was
forced to turn over files. I certainly don’t know of any basis in fact
for that. The idea——

Mr. BURTON. Have any agents in your Department in any way
inferred that that is factual to you?

Mr. FREEH. No, in fact they have come back to me upon my in-
quiry and said, no, he has said that he is retired because he want-
ed to retire and did not retire because he felt forced. The other
thing—excuse me. The idea that he was told to turn in his sources
is a nonsensical notion.

FBI agents don’t have sources that are not official sources with
files. You don’t, when you leave the FBI, take those sources with
you. In fact, you are not supposed to have a source that is not set
up and documented according to our guidelines. So that would not
be a realistic situation.

Mr. BURTON. So nobody in the FBI has inferred in any way that
he was distraught or concerned about possible leaks of intelligence
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sources that he had that might be in jeopardy if they were turned
over to the Justice Department?

Mr. FREEH. No, I have heard other people have reported to me
that when he left he was not, he was not altogether happy about
certain things. But nobody has told me, and I have asked this ques-
tion several times, that he left because he was being told to hand
in any sources.

Mr. BURTON. I understand that nobody may have told you that.
What I am trying to find out is, have any agents or anybody at the
Bureau indicated that he was dissatisfied with the Justice Depart-
ment regarding its inquiry into his sources?

Mr. FREEH. No, sir.

Mr. BURTON. You have no knowledge of that?

Mr. FREEH. I have heard, as you have heard, and apparently as
a reporter has heard, that he made complaints to people that he
was unhappy with his assignment, but when I asked people to get
the facts and report back to me, they told me that that was not the
case, that he retired because he was beyond his mandatory age and
wanted to retire,

Mr. BURTON. Well, all I can tell you is that I know Mr. Novak
and I see my time has expired. He has talked, according to him and
his article, with FBI agents who have verified the things that I just
mentioned to you. If that is true, I wish you would look into it be-
cause you are the head of the FBI and this committee and I would
like to know if there is any credence to what has been said.

Mr. FREEH. I will look into it.

Mr. BURTON. Would you report back to me? If it is sensitive in-
formation that should not be made public, you may rest assured
that it will not be made public, but I would like to know about
that. We are cleared for top secret. If there is any indication what-
soever that there was some concern about sources regarding the
Chinese giving contributions to people in this country, and we
know from reports in the Washington Post that the Chinese Gov-
ernment has been giving contributions to political people in this
country, and if there was some kind of a threat to any of those
sources, it is imperative that the Congress know about that and we
can keep that secret, but we need to look into it.

Mr. FReEH. I will report back to you, Mr. Chairman.

Mr. BURTON. Thank you.

Mr. Turner.

Mr. TURNER. Mr. Chairman, I would like to yield to Mr. Lantos
for a minute.

Mr. LaNTOS. Thank you very much. I just want to conclude on
this exchange between Mr. Burton and yourself. During your entire
testimony, you were never as animated as you were in response to
this. And basically, Director Freeh, you are denying the validity of
this Bob Novak story; is that correct, sir?

Mr. FREEH. As far as I am concerned, I don’t have any basis in
fact. I think what we need to do is talk to the people with firsthand
knowledge and direct knowledge and I will report back to you.

M?r. LANTOS. Could I ask you what is the mandatory retirement
age

Mr. FREEH. Fifty-seven.

Mr. LANTOS. When did this gentleman retire?
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Mr. FREEH. I know it was extended for a year.

Mr. LaNTOS. So he was over 57.

Mr. FREEH. Yes, he was over 57.

Mr. LANTOS. So what we are dealing with is an off-the-wall Bob
Novak story. I thank the gentleman for yielding.

Mr. BURTON. Would you care to comment on that, off the wall?

Mr. FREEH. You raised a serious issue. It is a serious issue that
when it was raised in the article, I asked that people make inquiry.
And I have gotten back, as far as I have seen, I haven’t seen a
written report, but as far as I have been told, he did not leave be-
cause he was being forced to turn over files. The notion that he had
sources that he took with him, that is just not, that is not the way
we do business. I will conduct further inquiry.

I have been reluctant to call Mr. Wickman myself. I have not
done that. Let me see if I can get some more facts for you, and I
will report back to you. It is a serious enough allegation that I will
look into it more fully.

Mr. LANTOS. I thank the gentleman for yielding.

Mr. TURNER. Director Freeh, I know you have a unique perspec-
tive on the campaign finance system. As you know, there are many
of us who are working very hard to reform that system. We believe
that the campaign contribution limits ought to be meaningful, that
there should not be a system that is a dual system where we tell
folks they give $1,000 to a candidate, but if they want to give
:$100(i,{000 in so-called soft money to a party or nonprofit group that
is OK.

You have seen it all. You have investigated, I am sure, hundreds
of cases, Is there, in your opinion, is there any doubt in your mind
that soft money is being used to influence the election and re-elec-
tion of candidates for Federal office?

Mr. FREEH. As I said yesterday, it is an area that I do not think
is appropriate for me to give an opinion on because I am the inves-
tigator who is trying to determine whether people either inten-
tionally or unwittingly crossed lines or boundaries or violated stat-
utes. I don’t think my experience in the criminal investigation is
really relevant to the statutory scheme. I don’t think it is appro-
priate for the Director to be giving an opinion on that.

Mr. TURNER. Well, without stating opinion as to whether you
think it is good or bad, I mean in terms of your investigation, have
you seen what we call soft money influencing the outcome of elec-
tions in this country?

Mr. FREEH. I just would rather not comment on that.

Mr. TURNER. A little bit earlier you were asked some questions
about the FBI’s being, some of the agents saying they were maybe
hindered and the timing of their investigation because of the Inde-
pendent Counsel Act had not been triggered and therefore they
could not move forward as quickly as maybe they wanted to. Do
you recall that testimony earlier?

Mr. FREEH. Yes.

Mr. TURNER. Without discussing the specifics of any evidence,
was there any indication that any evidence was covered up, altered
or compromised by any delay?

Mr. FreeH. It is almost an impossible question to answer. I
mean I don’t know. Please do not infer from that, that there was.
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I do not think you could calculate an answer that would be accu-
rate.

Mr. TURNER. Well, there is no, you have no personal knowledge
that there was any evidence covered up, altered or compromised by
virtue of the delay. You have no personal knowledge of it?

Mr. FREEH. From a criminal point of view?

Mr. TURNER. Yes.

Mr. FREEH. No. No personal knowledge.

Mr. BURTON. Would the gentleman yield? Could you expand upon
that? I will give the gentleman more time. You said not from a
criminal point of view. Was there a cover-up in any other area?

Mr. FREEH. Well, my inquiry is a criminal inquiry.

Mr. BURTON. Well, I will give the gentleman more time. I think
you are begging the issue, Mr. Freeh. Was there a cover-up in any
other area?

Mr. FREEH. That is not the question that was asked.

Mr. BURTON. Well, I am asking the question.

Mr. FREEH. Cover up in terms of a criminal act or——

Mr. BURTON. In any area that you think was relevant.

Mr. FREEH. No.

Mr. TURNER. Mr. Freeh, you had stated in your testimony the
other day that on the issues of fact, the Attorney General and I do
not disagree. Was that your testimony yesterday?

Mr. FREEH. Yes.

Mr. TURNER. I am reading from a press report. That is the rea-

son I am inquiring again. The Attorney General, in her finding re-
garding the Vice President’s phone calls from the White House,
rom Federal property, concluded that there are, was no basis for
concluding that his phone calls were solicitations for hard money.
That was a factual determination. Is it fair to say that you do not
disagree with the Attorney General regarding her fact findings?

Mr. FREEH. Well, your question—I am sorry. With respect to the
facts that were developed in regard to that aspect of the investiga-
tion, there is no dispute about what the facts are.

Mr. TURNER. All right. That is what I was trying to clarify. That
you had no disagreement regarding the factual findings but, rather,
your disagreement was regarding the interpretation of the inde-
pendent counsel law.

Mr. FREEH. The disagreement was in the ultimate recommenda-
tion. Yes.

Mr. TURNER. Does the independent counsel statute require the
Attorney General to consult with the FBI?

Mr. FREEH. No.

Mr. TURNER. But in this instance because of high regard for you
she sought out your opinion?

Mr. FREEH. She sought it out.

Mr. TURNER. And how much time elapsed between the time you
gave her your opinion and the time that she actually issued her
opinion?

Mr. FREEH. As I indicated before, these discussion have been on-
going for many, many months. With respect to the memo in ques-
tion, I provided that to her about a week before her final decision.

Mr. TURNER. And you felt like that was sufficient time for her
to give your opinion adequate consideration.
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Mr. FREEH. Yes, because we had been discussing these issues for
a long period of time.

Mr. TURNER. So, again, your disagreement was like two lawyers
may disagree on the interpretation of the law.

Mr. FREEH. That is a good characteristic of it.

Mr. TURNER. Rather than any disagreement about the facts that
the two of you looked at?

Mr. FREEH. We did not dispute the facts.

Mr. TURNER. And, in fact, as the FBI Director, it is your role to
find and investigate and provide the facts; is that correct.

Mr. FREEH. Yes, sir.

Mr. TURNER. And it is her role to interpret them and determine
w.léat the law is that should be applied to the facts that you pro-
vide.

Mr. TURNER. Yes.

Mr. FREEH. Yes.

Mr. TURNER. Is that a fair characterization of what the appro-
priate role of the FBI Director is and the Attorney General.

Mr. TURNER. Yes.

Mr. FREEH. Yes.

Mr. TURNER. And I believe you stated earlier that you respected
her judgment even though as lawyers you may have had a little
different take regarding what the law said?

Mr. FREEH. That is correct.

Mr. TURNER. Has anybody ever been prosecuted under this 1883
Pendelton Act for making a campaign solicitation from Federal
property?

Mr. FREEH. There has been some prosecution because there is
some case law on it, but I don’t know exactly the cases or the stat-
utes. There are four precedents, I am told, under the statute, but
not with this factual scenario.

Mr. TURNER. Were those telephone calls solicitations of campaign
contributions or do they relate back to the historical basis for put-
ting that into the law in 1883, which said you shouldn’t have offi-
cials going around buttonholing their employees on the job to get
money out of them for their campaign and their re-elections.

Mr. FREEH. I don’t know off hand. I know the Supreme Court
case is quite old, the one that talks about the statute.

Mr. BURTON. The gentleman’s time has expired. I granted him
some additional time because of my interruption.

Mr. Mica.

Mr. Mica. Director Freeh, you are also charged with upholding
the law; is that correct?

Mr. FREEH. Yes, sir.

Mr. MicA. And it is my understanding this committee issued you
a subpoena; is that correct?

Mr. FREEH. Yes, sir.

Mr. Mica. It is also my understanding that the deadline for com-
plying with that subpoena for the request of documents was yester-
day at noon; is that correct?

Mr. FREgH. That is correct.

Mr. MicA. So at this time, you are technically in contempt of our
request. Similar action was taken by the Attorney General. I told
her yesterday and I will tell you today that if there is not compli-
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ance, I will seek contempt of Congress both against the Attorney
General and against you for not complying. I am hoping that we
don’t have to do that.

I am glad to hear the message that was delivered first thing by
you this morning from the Attorney General that we do not have
to proceed in that fashion because we are willing to work with you.
We have, we are not interested in everything you have on the in-
vestigation. But you have to understand, Director, where we are
coming from.

I consider myself a strong advocate of the FBI and law enforce-
ment, but I have sat here now through Travelgate, where we saw
the attempted misuse of the FBI. I sat here through Filegate,
where we saw the abuse by the White House of the FBI. I saw the
Thompson hearings and a cache of information suddenly appears,
and some of it from what I have read in press accounts in conflict
to closed door briefings that were given to us. We should discuss
that later, Mr. Chairman, because it raised some serious questions
about national security and interference with our political system
from foreign entities.

But understand where I am coming from. We are not a legisla-
tive committee, we are not an apgropriations committee of Con-
gress. We were set up in 1808 by the Founding Fathers to conduct
investigations and oversight. And we are learning things from news
accounts. I mean, our best sources are the Los Angeles Times, the
Washington Post, the New York Times.

I am stunned to read that the Attorney General said that we
could provide or you would be providing a road map. She would be
providing us with a road map to the investigation and the Wall
Street Journal says the FBI Director’s still secret memo advocating
an outside prosecutor claims that Democrats’ diversion of party
building funds into campaign accounts may have constituted a con-
spiracy reaching into the White House. Among other possible
crimes he cited misuse of Government resources and obstructing
Jjustice.

Now, again, this is just a press account. But.you have to under-
stand where we are coming from; that this raises great questions
about what is going on.

Mr. FREEH. I understand that.

Mr. MicA. And leaks. So that is one reason why if there are press
accounts, we should see at least part of what is going on. The other
thing, too, is we do not want to duplicate investigations. You have
criminal responsibilities. We have congressional responsibility. So
it is important that we know something of what is going on and
making certain that this scandal is properly investigated.

Have any of your agents conducted any investigations in Indo-
nesia, China, or Thailand?

Mr. FREEH. Yes, we have had leads as well as direct investiga-
tion done in many of those areas.

Mr. MicA. In all three countries?

Mr. FREEH. I am not sure exactly in all three countries, but cer-
tainly in that region and one or more of the countries. We have
been actively pursuing that through our legats overseas.

Mr. MicA. I am pleased to hear that. Incidentally, you said you
have issued more than 1,000 subpoenas so you have surpassed us



37

by over 300. You are not paying attention to whether these are Re-
publican accusations or Democrat accusations, are you?

Mr. FREEH. No.

Mr. MicA. One part of your job is to uphold the law. I reported
to the Attorney General or started to report an investigation we
have conducted on possible violations of the Federal Code. If we
could provide the FBI Director with one, two, three, four, five, pos-
sibly six Federal violations and one State violation.

As I indicated yesterday, Kansas instituted a law, a lot about
this is about complying with laws already on the books. But Kan-
sas instituted a law to limit the amount of Federal money coming
into their States, soft money. I have a list of conduit payments in
Kansas, which is absolutely outrageous, 17 States contributed
money in conduit fashion to Kansas elections in conflict with their
law, and I think in violation of at least five Federal statutes. Can
I have your assurance that this matter will be investigated?

Mr. FREEH. Yes, sir.

[The information referred to follows:]
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Vi ions w

Kan, Stat. Ann. § 25-4153 Limits the amount of non-Kansas political party soft
money that can be contributed to Kansas political parties. In order for the DNC to
contribute large sums 10 influence the 2 Senate and 4 House races, this statute had to
be circumvented.

2US.C. §441f This federal criminal statute prohibits contributions being made
in the name of another. Conduit payments appear to have been made through
individuals, counties and other state political parties. (There is no prohibition against
transfers of funds between parties. Therefore, it is arguable whether the state and
county payments are covered by this statute.)

18 US.C. § 100} The transfer payments from the DNC 1o state parties can be
seen as an effort to create a false report to the Federai Election Commission. Case law
provides authority for this where an active misrepresentation is made with the
knowledge of the reporting obligations and an attempt to frustrate these obligations is
made.

18 U.S.C. § 371 The conspiracy between two or more persons to effect a
fraudulent scheme provides a basis for a conspiracy charge.

18 U.S.C. § 241 The purposeful violation of a state’s election law provides the

foundation for an allegation that there was a conspiracy against the civil rights of the
people of Kansas to have a fair election.

18 US.C.§1341, 1343 Wire fraud statutes may be applicable.
18 US.C § 1962 Possibility of a RICO charge.



39

(DNC Conduit Payments to Kansas}l

Party

STATE PARTIES COUNTY PARTIES LOCAL CANDIDATES
Democratic parties in 17 states Fifteen county parties received 29 candidates for the Kansas Senate
gave to the Kansas Democratic $5,000 from the Democratic received $1,000 each from the

Congressional Committee. Twelve
acted as conduits for DNC
payments o the State Democratic

Party.

DNC. 41 candidates for the Kansas
House received $500 each from the
DNC.

Idaho (9/17/96) $15,000 | Cowley $4,750 | Senate

Florida (9/27/96) $15,000 { Douglas $4,500 19 Senate candidates sent $800 on.
Nebraska (9/30/96) $14,990 | Ellis $4,500 | 6 Senate candidates sent some $ on.
Arkansas (10/3/96) $15,000 | Harvey $4,500 4 Senate candidates kept the money
Maine (10/4/96) $15,000 | Leavenworth $4,500

Colorado (10/4/96) $14,990 | Marshall $4,750 | House

Georgia (10/7/96) $15,000 | Miami $4,500 | 24 House candidates kept the $
Louisiana (10/16/96) $15,000 | Osage $4,750 | 11 House candidates sent $ to PAC
Alabama (10/16/96) $14,990 | Reno $4,500 | 1 candidate gave $ to State party
Wyoming (10/18/96) $14,990 | Riley $4,500 | $ candidates returned the money.
South Carolina (10/18/96) $15,000 | Sedgwick $4,250

California (10/18/96) $14,990 | Shawnee $4,500

South Dakota (10/18/96) $15,000

New Hampshire (10721)  $15,000 | Geary Returned $5,000

Minnesota (10/25) $15,000 | Johnson Kept $5,000

Michigan (10/25) $15,000 | Marion Kept $5,000

Montana (10/30) sis000 | -
TOTAL $254,950 | TOTAL $54,500 | TOTAL > $15,200

“ TOTAL OF ALL CONDUIT PAYMENTS > $324,650
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LCounty Party Transactions Il

Fifteen county parties received Total Receipts for the County Party
$5,000 from the Democratic

Congressional Committee. They

sent the following amount to the

State party.

Cowley $4,750 $5,194.00
Douglas $4,500 $20,176.58
Ellis $4,500 $11,928.11
Harvey $4,500 $6,443.50
Leavenworth $4,500 $7,272.00
Marshall $4,750 $5,120.00
Miami $4,500 $5,000.00
Osage $4,750 $5,200.98
Reno $4,500 $17,596.00
Riley $4,500 $6,219.00
Sedgwick $4,250 $60,644.82
Shawnee $4,500 $34,182.00
Geary Returned $5,000 $2,177.19
Johnson Kept $5,000 $24,757.48
Marion Kept $5,000 $6,829.50
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Mr. MicA. Let me ask you one other question. I am concerned
that—I outlined yesterday for the Attorney General what I see as
a conspiracy in this whole campaign financing scheme from the
Federal level and possibly from the White House. There are provi-
sions of the RICO statute for investigation and some of this activity
may now border on racketeering or conspiracy. Do you think that
the RICO statute may be invoked in your investigation?

Mr. FREEH. I do not think I could comment on that at this time.

Mr. BURTON. The gentleman’s time has expired. Was the ques-
tion answered? We will allow Director Freeh to answer the ques-
tion.

Mr. FREEH. I don’t know. I can’t comment on that at this time,
what statutes might ultimately be implicated here, if any.

Mr. BARRETT. Parliamentary inquiry, Mr. Chairman.

Mr. BURTON. The gentleman will state his inquiry.

Mr. BARRETT. Mr. Mica indicated that he was intending to seek
a contempt of Congress against Mr. Freeh for Mr. Freeh’s failing,
according to Mr. Mica, to comply with the subpoena. Mr. Freeh has
indicated obviously that he feels this would hamper the current in-
vestigation. Under the rules, how many business days’ notice is re-
quired? I feel very strongly that we should not hamper this inves-
tigation and for that reason I would vote against that motion of
contempt.

Mr. BURTON. First of all, let me say that is a moot point because
that is something that the Chair is not considering at this time.

Mr. BARRETT. This is a parliamentary inquiry for my knowledge.
How many prior days——

Mr. BURTON. The gentleman will wait just a moment. I will
check. It would be three business days.

Mr. BARRETT. I will be here if he does that.

Mr. BURTON. Obviously, we would probably all be here, but that
is something that is under consideration, but we are not making
any moves in that direction. We are hoping, as Director Freeh has
stated earlier, that we can work this out between his counsel and
the Attorney General’s counsel and Mr. Bennett so that we get the
information, albeit in a redacted manner.

Mr. KucCiNICH. Would the gentleman yield?

Mr. BURTON. He made a parliamentary inquiry. If you have a
parliamentary inquiry, you may state it.

Mr. KUCINICH. It is in connection with your statement. You said
that it is under consideration.

Mr. BURTON. We have not closed any options regarding the sub-
poenas that were sent to the Attorney General and to the FBI Di-
rector.

Mr. KUCINICH. But as the chairman, can you inform the Mem-
bers why it is under consideration?

Mr. BURTON. The Chair is not going to get into the negotiations
that are taking place at the present time or will be taking place.
Members of the committee will be informed if we are contemplating
taking any action.

Mr. Allen.

Mr. ALLEN. Thank you, Mr. Chairman.

Mr. Freeh, you said a moment ago that you investigate equally—
it makes no difference to you whether allegations are about Demo-
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cratic abuses or Republican abuses. You consider it your respon-
sibility to investigate both; is that right?

Mr. FREEH. Yes, sir.

Mr. ALLEN. That is very important because that is not what we
are doing in this committee. On this committee all of the deposi-
tions and all of the interrogatories have been directed to Demo-
cratic targets. There have been 373 subpoenas issued, 364 of them
have been directed to Democratic targets and not to Republican
targets. There have been 178 requests for documents and 177 of
those requests were related to Democratic fund-raising abuses and
only 1 to Republican fund-raising abuses.

The fact is, it is unfortunate, but this committee’s investigation
has been far more about politics than about reform.

I am new to Washington. This is my first year. One thing strikes
me from what I have seen and heard here in this past year. That
is how quickly people are willing to attribute motives to you or to
anyone else in this city and how quickly they will change alle-
giances.

You have come under attack from leading Republicans for the
Jewel case, the problems with forensic labs, for Ruby Ridge and
then last week when your memo was being discussed, the same
people were singing your praises. I noticed in the paper just the
other day when your memo was released, people were attributing
motives to you that had to do with your ability to engage in bu-
reaucratic infighting and there was a suggestion yesterday that
now you are trying to appease Janet Reno and this administration.

What strikes me is that they are all wrong and that basically you
are here trying to do your job, trying to take the information that
you get and make the best possible decisions. And the suggestion,
thl?l speed with which people attribute motives in this city is aston-
ishing.

I am concerned about two things here. First, I want all of us to
get to the bottom of any fund-raising abuses in 1996 and 1994, any
cases where the law was violated. And second, I want to see real
campaign finance reform in this term of Congress. You can’t help
with the second, but you are critically important to the first.

So the only thing I would ask is that whenever you feel that you
are being subjected to political pressure from Democrats or from
Republicans that you will speak up, that you will let me know, that
you will let people on this committee know, that you will let the
public know so that we can stop it before it continues. I would just,
my only question, sir, is will you do that?

Mr. FREEH. Yes, sir.

Mr. ALLEN. Thank you very much. I yield back the balance of my
time.

Mr. BURTON. The gentleman yields back the balance of his time.

Mr. Mclntosh.

Mr. McINTOsH. First let me commend the chairman on the excel-
lent way in which you have conducted these hearings and for being
fair and impartial to all sides. I want to thank you for doing that.

Second, I really have one question for you, Director Freeh, and
then I want to yield the rest of my time to Mr. Barr. I guess a
question and a statement.
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The question for you is—and I don’t think you meant this, but
I want to be sure. You don’t believe that because a law is an old
law on the books for over 100 years that that is a reason that peo-
ple shouldn’t obey it and fully enforce it in the law enforcement
agencies?

Mr. FReEH. No, I—no, I did not speak about that law at all. But,
no, not at all. The Constitution is even older.

Mr. McINTOSH. Exactly. I think we share that value. I find it
shameful that the President and Vice President and some of their
supporters are implying that because it is an old law, it has been
on the books a long time, it shouldn’t apply to them today, and to
its full extent.

That leads me to my general point. I want to say thank you for
being willing to stand up against political pressure, and I know
what it is like to serve in an administration where you need to be
loyal and do what you think is right.

I am offended by the Attorney General’s decision not to appoint
an independent counsel. And the worst thing about it is that it
sends a message to the young people in America that the President
and the Vice President might be getting away with something and
nobody is going to appoint an independent investigator to find out
if that is true. I think that is wrong. It is a terrible message for
this Attorney General to send.

I appreciate the candor with which you advised her to make that
appointment. I appreciate your reluctance to bring that out to the
public because you have to be able to give advice to your superiors,
but I want to say thank you for standing up for that principle.

With that, Mr. Chairman, I would like to yield the balance of my
time to Mr. Barr.

Mr. BARR. I thank the gentleman.

Mr. Freeh, unfortunately, as in many things, just saying things
in law enforcement does not make it so. The Attorney General just
saying that she is going to follow evidence wherever it leads doesn’t
make it so. It may or may not turn out to be the case, but just say-
ing something over and over and over again doesn’t mean it. Say-
ing that there is no political interference doesn’t make it so. Saying
that you are going to be independent does not make it so. Actions
do, in fact, speak louder than words.

I am somewhat concerned because I think there has been politi-
cal interference with the FBI during this administration. I do not
think that in several instances there has been independence exer-
cised. I think independence, for example, is when there is a crime,
evidence of a crime, even the possibility of it at the highest levels
of Government, which information may be destroyed. Independence
means the FBI secures a crime scene, as was done in the Irangate
matter, not that people are allowed to take information out. There
is apparently no effort made to secure a crime scene, to me, that
is not independence.

To me, independence would be when somebody from the White
House seeks to obtain access to have sensitive files on American
citizens. Independence means asking some very tough questions
about why those files are sought, under what circumstances they
will be maintained, that there be followup to make sure that those
strictures are complied with. And independence does not mean that
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dozens and then hundreds of files, sensitive files on law-abiding
American citizens by all accounts, are turned over to political
operatives.

Independence I do not think means that when a former distin-
guished agent such as Gary Aldrich or let us say John Doe submits
a manuscript to the FBI and people at the FBI send it over to the
White House for political reasons so that they can run their spin
on it and prepare to take care of any embarrassing information
that may be in it. That is not independence. That indicates a far
too close political relationship between the bureau and administra-
tion. That is what I see. Despite your protestations that you are
independent and there is no interference, the record bespeaks that
there are problems.

With regard to the current situation that we have, also I was
rather astounded to hear yesterday your interpretation of 28—well,
the authority under which the Director of the FBI is appointed
states very clearly in law passed in 1976 that the tenure of the Di-
rector of the FBI is 10 years. And if one goes back and looks at why
that was done, it was done precisely so the President could not just
fire a Director of the FBI for political reasons, that there has to be
a reason.

Independence, to me, would be if the Director of the FBI is
asked, can the President just fire you because he wants to? Inde-
pendence would mean not saying, no, but, hell no, the President
cannot do that; I will not tolerate that happening. If there is good
cause for a President to terminate a Director of the FBI, then cer-
tainly. But I just do not understand why you seem to be going out
of your way to show lack of independence in some of these things.

With regard to the memo that we are talking about, I under-
stand as a former prosecutor that there are reasons why every
communication between a Director of the FBI and an Attorney
General are not to be made public. But to rely and to play into, to
some extent, the attempts to trivialize this issue on the other side
that this is just a disagreement among two lawyers is not accurate.
You are not just another lawyer. You are not paid just to be an-
other lawyer. You are the Director of the FBI. 1 will followup on
that, because I do have a couple of specific questions during my
time.

I thank the gentleman from Indiana for yielding.

Mr. FREEH. May I respond, Mr. Chairman?

Mr. BURTON. Yes, sir. You may respond.

Mr. FREEH. I will be happy to answer your questions. With re-
spect to your concerns about the FBI's independence, no one has
a greater concern about that than I do. I think it is important to
distinguish, however, between events that happened and the per-
ception or interpretation of independence and the actual factual
issues surrounding motive and intent.

I think there are two slices to independence. There is what may
be perceived to be actions which are not independent, turning over
FBI files, for instance, but turning them over in a process that was
28 years old and started under the Johnson administration and
which was fixed immediately by this Director as soon as it came
to his attention.
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So I think we have to be very careful about distinguishing be-
tween the perception of independence or nonindependence and
what actually is at stake and the facts regarding motive and inde-
pendence.

I am not going out of my way to trivialize or play down or em-
phasize my independence one way or the other. I call the shots as
I see them. My job is not to please anyone in this town at the ex-
pense of doing what I think is required by my duty. If things that
I do or things that the FBI does from time to time interfere with
that perception, that is my fault, I have to try to correct that. But
I am appropriately and politically independent, and I stake all of
my integrity on that.

Mr. BURTON. Mr. Sununu.

Mr. SUNUNU. Thank you, Mr. Chairman.

Good morning, Director Freeh. Thank you very much for being
here and addressing the questions people have offered in such a di-
rect way.

Yesterday, the Attorney General indicated in her testimony that
she has not initiated a 30-day preliminary investigation as to
whether or not an independent counsel is appropriate in the matter
of Webster Hubbell and payments involved, other allegations of il-
legality that I know you are investigating. Is that your understand-
ing, that no 30-day inquiry has been initiated?

Mr. FREEH. That is correct.

Mr. SUNUNU. You worked with Hubbell in 1993 and 1994 at Jus-
tice; is that correct?

Mr. FREEH. He was at Justice while I was FBI Director.

Mr. SUNUNU. What was your working relationship?

Mr. FREEH. Well, as the Associate Attorney General, he had very
little to do with the FBI in terms of my issues and what I dealt
with from time to time on different issues. We would be involved
with him, but we worked primarily with of course the Attorney
General, the deputy, and the head of the Criminal Division.

Mr. SUNUNU. But given that level of interaction, do you think
you personally would have a conflict of interest in investigating
matters related to Webster Hubbell?

Mr. FREEH. No, sir.

Mr. SUNUNU. Do you think the Attorney General, in her working
relationship—previous working relationship, would have a conflict
of interest with the investigation of Webster Hubbell?

Mr. FREEH. I think only she can make that determination.

Mr. SUNUNU. Are you aware of Webster Hubbell's relationship
with James Riady, John Huang, and others related in the cam-
paign finance allegations—correct?

Mr. FREEH. I am aware of reports and facts involving those mat-
ters, yes.

Mr. SUNUNU. Have you had discussions with people in the De-
partment of Justice about potential conflicts of interest——

Mr. FREEH. No.

Mr. SUNUNU [continuing]. With respect to Hubbell? With respect
to Hubbell and people in the Department of Justice investigating
the former No. 2 employee at the Department of Justice?

Mr. FREEH. No, I have not.
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Mr. SUNUNU. I would only make the comment that it would seem
to me, given his past history working with people very closely in
the Department, that this would represent at least within the De-
partment of Justice and the Attorney General’s office a pretty clear
case where the perception and the reality of a conflict in the inves-
tigation might exist. It would seem very appropriate, at a mini-
mum, to initiate a 30-day inquiry as to whether or not a special
prosecutor, an independent counsel, would be appropriate.

I want to ask just a couple of questions about the use of immu-
nity. You are a former judge. You are obviously very familiar with
the use of immunity, more so than I am, I am sure. It is common,
is it not, to use immunity with lower-level witnesses in an attempt
to gather valuable information in prosecuting higher-level members
of an organization?

Mr. FREEH. That is a common procedure, yes.

Mr. SUNUNU. Are you aware t t the Department of Justice ini-
tially opposed immunity for a group of nuns that wanted to provide
testimony regarding conduit payment, straw donor payments; is
that correct?

Mr. FREEH. I am aware of that.

Mr. SUNUNU. Did any agents that you are aware of express con-
cern about Justice’s reluctance to allow immunity to be used in
that case?

Mr. FREEH. No, not that I am aware of.

Mr. Sununu. Do you think that their reluctance, the Department
of Justice’s reluctance, to use immunity in that case—did that
strike you as uncommon or unusual given their, the nuns’, back-
ground, their willingness to work with the committees in their in-
vestigation?

Mr. FREEH. I don’t think I can make a determination on that.
The issues of competing witnesses or subjects and how that relates
to decisions to immunize or not immunize are, first of all, not deci-
sions that we make in the FBI, and I was not privy to the con-
versations or the process in the Department on that issue.

Mr. SUNUNU. But it didn’t strike you as unusual that there was
such reluctance with these particular witnesses?

Mr. FREEH. I don’t really have a reaction one way or the other
without knowing the facts and being privy to the issues involved.

Mr. SUNUNU. Mr. Chairman, I yield the balance of my time to
Mr. Mica.

Mr. MicA. Real quick, Mr. Freeh, you stated to us that while,
candidly, there are startup problems and growing pains in this task
force you have put together, it is my understanding that a new
U.S. Attorney was recently brought in, who is that?

Mr. FREEH. Charles LaBella, who was the first assistant out in
San Diego.

Mr. MicA. How long have you known him?

Mr. FREEH. I have known him many years. We were prosecutors
together in the U.S. Attorney’s Office in New York for several
years.

Mr. MicCA. Is there any reason Mr. LaBella couldn’t run an inves-
tigation as an independent or special counsel rather than at the
Justice Department?

Mr. FREEH. Whether he could be an independent counsel?
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Mr. Mica. Right.

Mr. FregH. 1 think the statute actually prohibits Department of
Justice employees from being appointed.

Mr. MicA. If he was appointed, if we had an independent coun-
sel, wouldn’t he make a good one?

Mr. FREEH. I think he would be outstanding.

Mr. MicA. Thank you.

One of the problems I have is, I have learned that there is al-
ready some conflict with Mr. LaBella. He has already clashed with
Lee Radek, the head of Public Integrity. I understand Mr. Radek
is a very turf-conscious individual and wanting to maintain control
of the—of this investigation. What is going on?

Mr. FrReEEH. I do not think it is appropriate for me to comment
on relationships between any of the prosecutors involved. What I
can comment on and what I will be happy to talk about is what
the FBI is doing and whether our——

. Mr.?MICA. Could you then describe maybe the chain of command
or us?

Mr. FREEH. As I understand it, Mr. LaBella reports to Mr.
Radek. Mr. Radek is the head of the Public Integrity Section. And
then from there, it goes up to Mark Richard, who is Acting Assist-
ant Attorney General in this matter, and then up to the Attorney
General.

Mr. MicA. Finally, your relationship with Mr. LaBella, you said
it goes back a long way.

Mr. FREEH. Yes, we know each other very well.

Mr. MicA. In what capacity?

Mr. FREEH. We were both prosecutors, Assistant U.S. Attorneys,
in the southern District of New York, going back from 1980 to
1991. We had different cases, but we knew each other very well.

Mr. MicA. Thank you for your cooperation.

Mr. BURTON. Mr. Lantos.

Mr. LaNTOS. Thank you, Mr. Chairman.

Since Mr. Mica referred to the Director a matter pertaining to
Kansas, I would like to refer to you a matter pertaining to Mon-
tana.

Triad Management Services, a secretive organization funded by
ultrawealthy ultraconservatives, funneled millions of dollars into
issue ads, into congressional raises, through two nonprofit organi-
zations. We are requesting you, Mr. Director, to look into this case
las you are looking into the Kansas case mentioned by my col-
eague.

Mr. FREEH. Let me look at the facts, and I will review it.

Mr. LANTOS. We appreciate that.

I want to deal with the contempt issue that has now been raised
on several occasions. I would like Mr. Burton to pay attention. One
of the problems we have had with this committee procedure
throughout this entire investigation is that the committee has not
operated on a bipartisan basis. The subpoenas issued to the Attor-
ney General and the Director of the FBI we were never consulted
on, we never participated in, and unanimously our side rejects the
appropriateness of the subpoenas.

Now, since the subpoenas, according to Mr. Mica, have now run
their course and both the Attorney General and the Director are
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technically in contempt of Congress and you, Mr. Chairman, indi-
cated you are not excluding anything, let me state for the record—
and I speak for our side unanimously—that we think the notion of
a contempt citation that might be issued against the Attorney Gen-
eral or the Director of the FBI because they are determined to up-
hold their oath of office is preposterous beyond words. I am con-
vinced that should such an outrageous course of action be at-
tempted, there will be a unanimous vote on the part of the Demo-
crats opposing it.

I want to thank you, Mr. Director, for your excellent testimony.
As always, you have conducted yourself with dignity and profes-
sionalism, and we are all hoping that you will continue in your ca-
pacity as Director of the FBI as long as you choose.

I yield back the balance—I yield to my friend, Congressman
Kucinich.

Mr. KuciNIcH. Thank you very much, Congressman Lantos.

Picking up on what Congressman Lantos just said, moments ago
we heard the chairman of the committee relate that he was, in fact,
considerini contempt of Co ss charges alluded to negotiations.
When I asked the question, the Chair could not respond as to why.

I would hope—and I have hoped this from the beginnin% of these
proceedings—that members of this committee, particularly the
Chair, would be very slow in making statements that could be con-
sidered to be quite provocative, statements that have serious con-
sequences.

I have a background in the media. I have a master’s in commu-
nications. I have worked on the other side here. People are writing
and behind the cameras; I have done that work. I know that when
the chairman of a committee says the words, “We are considering
contempt of Congress charges,” that has impact. You write it down.
You report it to the American people. But, unfortunately, what
doesn’t happen is, there is not a process here which substantiates
chapter and verse as to why that statement should even be made.

So when we go through this whole exercise of hearings, we in the
Congress, the administration, people in the media and the general
public, I think that we must be very careful in using the accusa-
tions, the nuances of accusation, the rhetoric of condemnation. We
are an investigative body. As an investigative body, we have to be
prudent in our use of terms, just as the Director is prudent and
just as the Attorney General has been very prudent in not releas-
ing information which would smear someone.

The process of government is a very powerful process. As the
wheels move, it can affect people’s lives. It can affect their reputa-
tions. It can have an impact on their service. So as one member
of this committee, I just feel it is my obligation, with the experience
that I have, in saying that we should %)e very careful about the
terms that we use, about the actions that we say we would take,
so as not to inflame the situation or to smear someone who is serv-
ing this country.

Thank you.

Mr. BURTON. Three quick points before I yield to our last speak-
er.
First of all, the minority and majority counsel are working on
and awaiting more information from the Senate committee which
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is ceding us information on Triad. There will be, as I said before,
an investigation into the Triad matter, No. 1. No. 2, the minority
did get 24 hours notice on the subpoenas in question in accordance
with our protocol. And third, we are trying to work things out with
the Department of Justice counsel and the FBI Director’s counsel
regarding a memorandum.

Mr. Barr.

Mr. BARR. Thank you, Mr. Chairman.

With regard to the memo, Mr. Freeh, it is not your position that
it is not being provided because of an assertion of executive privi-
lege; is that correct?

Mr. FREEH. As far as I know, that has not been asserted yet, cor-
rect.

Mr. BARR. As a matter of fact, the Attorney General explicitly
said yesterday that the refusal to comply with it was not based on
a claim of executive privilege; is that correct?

Mr. FREEH. I believe she did.

Mr. BARR. Right.

Let me ask a couple of questions here. And to followup on where
I began before, you are not paid by the citizens of this country to
be just another lawyer; you are paid to head up a very large, very
sophisticated, and very fine investigative agency, I would say the
best in the world. And, therefore, when questions are asked of you,
they are not asked of you at least in this context here as Mr. Louis
Freeh, member of the bar. We are not interested in what two law-
yers in private practice or in some prosecutorial office may disagree
on from time to time. These matters are a slight deal more impor-
tant than that, and the background and responsibility that you
bring to answering those questions is more than just another law-
yer.

So I really do not appreciate efforts by certain people on the
other side to trivialize this into just, this is just another disagree-
ment. It is not just another disagreement. We are asking questions,
and the American people are asking questions, legitimately so, that
go to the heart of whether or not we are going to have accountabil-
ity on the part of our top leaders, whether or not there is credible,
specific evidence that people in the highest levels of our Govern-
ment may have violated laws. Those are very serious questions.

I would hope that when you provide advice to the Attorney Gen-
eral, to the President, or your people, you are providing advice not
just as another member of the bar. It is also based on vast experi-
ence that you have, very distinguished experience as a Federal
judge, as a Federal prosecutor, and that background, close to 2
dozen years, as you indicated yesterday, is really a great deal of
'i)lackground more than many other people currently in Government

ave,

And I do have a fairly substantive question about that, but what
to do with that, but let me ask just a couple of quick questions. Did
the FBI do any investigation with regard to Larry Lawrence and
his background?

Mr. FREEH. Larry who?

Mr. BARR. Larry Lawrence, the fellow about the controversy at
Arlington Cemetery.
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Mr. FREEH. We do not do the background investigations for Am-
bassadors; we only do name checks and national security checks.

Mr. BARR. Would a name check have disclosed that this gen-
tleman apparently falsified records regarding his educational and
supposed military fact background?

Mr. FreEH. It depends what records we had related to the name.
I don’t know what they were at this point. But we would not be
the people going out doing the background and checking the mili-
tary records. We would simply check that name against our——

Mr. BARR. Who does that? The State Department, in that case?

Mr. FREEH. Yes, the State Department, I am told.

Mr. BARR. If you had, I presume that the FBI would not be satis-
fied with just what they might find. If questions are raised, they
would check further, wouldn’t they?

Mr. FrReeH. The background investigations we do for Senate
confirmees are exhaustive. It is the same background that I re-
ceived, and they go beyond interviews and——

Mr. BARR. So if the FBI conducted a background check on Mr.
Lawrence, would we be correct in presuming that these discrep-
ancies, shall we say, would have been uncovered?

Mr.dFREEH. We would do the fullest and most complete back-
ground——

Mr. BARR. Really, you are shortchanging the FBI. I think that
they would have been.

Mr. FREEH. I would like to think——

Mr. BARR. Can’t you say with some degree of certainty that, yes,
the FBI is good enough that we would have uncovered that?

Mr. FREEH. I like to think that we would.

Mr. BARR. If you would have, would those facts have been made
known to those that were putting this man forward for this high
position?

Mr. FREEH. Yes, that would be reported to the White House.

Mr. BARR. Is the FBI—have they been asked to do any back-
ground checks on welfare people who, under the Welfare to
Workfare program under this administration, are being given jobs
at the White House?

Mr. FREEH. I don’t know.

Mr. BARR. Taking people directly off of the welfare rolls and plac-
ing them in the White House itself physically as employees.

Mr. FRegH. OK. I don’t know, Mr. Barr, but I will find out and
get back you to, sir.

Mr. BARR. I would appreciate that, because it is our information,
and that raises very serious security concerns, at least in the mind
of this Member of Congress.

b Witg regard now, Mr. Freeh, to your background which goes far
eyond——

Mr. LANTOS. Would the gentleman yield for a moment?

Mr. BARR. No.

Mr. LANTOS. Thank you very much.

Mr. BARR [continuing]. Which goes far beyond your background
and your current position, you bring to your role as Director of the
FBI the vast experience that we have indicated. Obviously, and
aside from the so-called memo, just putting the memorandum
aside, that is—that is the issue that brings us here—looking at all
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of the evidence in your background in Federal law enforcement and
Federal judicial matters and prosecutorial matters, there are facts
there that, as you understand them, indicate that covered persons
may have violated Federal laws?

Mr. FREEH. Under the facts and the law as I understand them
to be, the matter, in my opinion, should be referred to an independ-
ent counsel.

Mr. BARR. Based on the language of the independent counsel?

Mr. FReEgH. Certainly, based on the statute.

Mr. BARR. Which is that, at least in pertinent part, that if there
is specific credible evidence that a covered person may have vio-
lated Federal law, it should be referred to an independent counsel?

Mr. FREEH. I recommended it should be referred.

Mr. BARR. Based on that analysis, that there is specific and cred-
ible evidence that Federal laws may have been violated?

Mr. FrREEH. As 1 said yesterday, I made my recommendation on
more than one basis under the statute.

Mr. BARR. There are only two bases—is that correct?—conflict of
interest and specific and credible evidence of a Federal crime.

Mr. FREEH. You are correct.

Mr. BARR. OK. And, therefore, those two are the bases on which
you submitted your recommendation?

Mr. FREEH. [——

Mr. BARR. Are there any others?

Mr. FReEH. There are no others.

Mr. BURTON. Mr. Freeh, you have been very patient. Under the
rules, we have finished the whole round. If Mr. Kucinich wants to
make some brief comments, I will allow that. The problem is, we
have two people that want to make brief comments and we have
severe time constraints for the Director.

Mr. KuciNicH. What I wanted to do was to yield a minute to my
friend, Congressman——

Mr. BURTON. 1 will make an exception, and I will allow you 1
minute and my colleague from California 1 minute.

Mr. KucINICH. Thank you, Mr. Chairman. I yield my 1 minute
to Congressman Lantos.

Mr. LANTOS. I want to thank my friend for yielding.

I cannot express outrage strong enough at Mr. Barr’s observation
that individuals on welfare somehow represent a unique security
risk in this country. One of our colleagues, Congresswoman Wool-
sey, was on welfare for a protracted period of time. She is a highly
respected, valuable Member of the Congress of the United States.
I have no idea whether any individual who had been on welfare is
currently working in the White House, but welfare recipients are
American citizens to be presumed no more loyal and no less loyal
than Mr. Barr, and his question to the Director looking into this
issue I think is preposterous beyond words.

I thank my friend for yielding.

Mr. HORN. Mr. Chairman, I thank you. What I want to do is de-
fend you from some of these assaults.

Mr. BURTON. Well, then I'm glad I yielded the extra time.

Mr. HorN. Thank you. You can give me a few more seconds.

The other side is talking in great shock and concern that we
might think about a contempt of Congress situation. Well, this goes
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back to 1792 and George Washington and the St. Clair expedition.
The President decided then, give Congress all the papers on the St.
Clair expedition, and he did. That was the first Congress President
and the first President. And what gets me is of course we have a
right to file a contempt of Congress if they don’t comply with the
subpoena.

Now, the chairman has indicated they tried to work something
out, they’d redact certain things. The chairman might want to look
at it or some designated members of the committee. But we have
a clear right to compel the papers from the executive branch, and
particularly the Department of Justice.

McGrain v. Daugherty is very clear. Every student in political
science studies that case, 1927. The question was could Congress
get the documents out the Department of Justice, a rather corrupt
department at that time I might say. And I do not say the current
one is corrupt, but we have a right to see the papers.

We’ve been stiffed by the White House, as I said yesterday, for
5 solid years of not providing the Congress with the evidence we
need in a lot of these cases. And all I want to say, Mr. Chairman,
is there is a long precedent, and we should not get upset when
somebody says where if you do not give us the documents, a con-
tempt citation will be voted. And I assure you it will be voted by
the majority.

I yield the rest of my time, Mr. Chairman, to Mr. Mica, who has
a point of personal privilege.

. Mr. BURTON. The gentleman will state his point of personal privi-
ege.

Mr. MICA. Just a quick closing comment that, in fact, the Direc-
tor’s hired by the President in this administration and the Attorney
General, and if ever there is a case for us pursuing a contempt of
Congress, this would be the case. We represent the people, and
that’s our obligation.

So, Mr. Director, if you don’t get fired and we don’t get smeared,
we'll both being doing good. Thank you.

Mr. FREEH. Mr. Burton, may I put one thing on the record with
your permission?

Mr. BURTON. You may do so.

Mr. FREEH. I got this note from my general counsel, who asked
to ask a question with respect to Mr. Wickman. I'm told by my
counsel that Mr. Wickman was concerned with the question of DOJ
attorneys accessing what we call asset files. An asset file is not the
substantive information, but lists the name and address of the in-
formant, which is the most sensitive files that we have.

I'm told that once the DOJ attorneys understood that the asset
files were not substantive, that was the end of that issue. But let
me get some more information and report back to you.

Mr. BURTON. Well, I'd like to quickly have you add to the infor-
mation that I'd like to have. Did his successor give any information
{il;_e? that that he did not want to give to DOJ after Mr. Wickman
eft?

Mr. FrReEH. I would check that. I would be shocked if that was
the case, but let me find out. I've been shocked before. Let me re-
port back to you.
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Mr. BURTON. You have been very candid. You have taken a lot
of flack from some people in the committee. I just want you to
know that my admiration for you has been enhanced by your per-
formance here before the committee. I gave you a couple of pointed
questions that I probably should not have, and for those things I
apologize. But I look forward to working with you in the future,
and I hope we can work this thing out on the memo.

Mr. FREgH. Thank you, Mr. Chairman and Mr. Lantos. It is a
pleasure to appear before you. And we will work with you as close-
ly as we can.

Mr. BURTON. The committee stands in recess until 12:30 p.m.

[Whereupon at 12:02 p.m., the committee recessed to reconvene
at 12:30 p.m., the same day.]

Mr. BURTON. The committee will reconvene.

Mr. Smaltz, while you’re standing, can we get you sworn, please.

[Witness sworn.]

Mr. BURTON. Thank you. Please be seated.

On September 9, 1994, Don Smaltz was appointed Independent
Counsel by the Special Division of the U.S. Court of Appeals for the
District of Columbia Circuit to investigate allegations that former
Secretary of Agriculture Mike Espy accepted things of value from
persons with business pending before the U.S. Department of Agri-
culture, in violation of Federal criminal statutes.

Prior to his selection as Independent Counsel, Mr. Smaltz had a
distinguished career with over 30 years’ experience in all areas of
criminal and civil trials as a Federal prosecutor, as a law professor,
and as a defense lavg:r. He began Federal Government service in
the Judge Advocate General’s Corps for the U.S. Army, serving in
the rank of captain, as Chief Military Justice Section 17 Airborne
Corps, and as a trial attorney of major felonies. As an Assistant
U.S. Attorney for the then southern District of California, he quick-
ly developed a national reputation as an innovator of prosecution
theories. As an example, he was the first aig'osecutor to successfully
indict and convict a public company of making false financial state-
ments in a registration statement under 15 U.S.C. 77.

Mr. Smaltz’s private law practice has centered around white col-
lar criminal defense and complex civil litigation matters. Notable
courtroom victories include obtaining the dismissal of two separate
indictments brought by the Watergate special prosecutors against
President Nixon’s personal tax attorney for prosecutorial mis-
conduct and a successful 10-week jury trial on behalf of Inter-
national Brotherhood of Teamsters Pension Fund, resulting in a
$10 million verdict for the Fund.

He has contributed to the development and understanding of
criminal law, including teaching criminal procedure at Southwest-
ern University’s School of Law in L.A., offering numerous articles
on criminal law including a criminal practice case book, and serv-
ing as a panelist at numerous seminars concerning the substance
and application of criminal and civil laws. His skills as a trial law-
yer have been recognized through his induction as a fellow of the
American College of Trial Lawyers.

In addition, Mr. Smaltz has been an active participant in the
Ninth Circuit Judicial Conference, whereby judges and lawyers dis-
cuss common issues and problems in the Federal courts. Imme-
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diately before being appointed independent counsel, he was the
chairman of the Civil Justice Reform Act of 1990 Advisory Group,
central District of California, which advised the district on methods
of reducing delays and costs in the civil cases in Federal court.

He was born in Lebanon, PA, to Monroe C. Smaltz, a steelworker
at Bethlehem Steel Co., and Adeline T.—Ceccini?

Mr. SMALTZ. Ceccini.

Mr. BURTON [continuing.] Ceccini, who immigrated to the United
States from Italy.

He graduated from Pennsylvania State University and received
his law degree from Dickinson School of Law, having financed both
his undergraduate and graduate education as a jazz musician——

What did you play?

Mr. SMALTZ. My primary instrument, sir, was the trombone, but
I also played the vibes and base.

Mr. BURTON. And you look like Jimmy Stewart, too—a passion
he has maintained throughout the years.

Mr. Smaltz is married to the Honorable Lois Anderson-Smaltz,
a Los Angeles County Superior Court judge; a father of four daugh-
ters; and a grandfather of six children. He and his wife have also
adopted two sons from the Republic of Russia. That’s commendable.

Do you have an opening statement, Mr. Smaltz?

Mr. SMALTZ. Yes, sir, I do.

Mr. BURTON. We will entertain that at this time.

STATEMENT OF DONALD C. SMALTZ, INDEPENDENT COUNSEL,
OFFICE OF THE INDEPENDENT COUNSEL

Mr. SMALTZ. Thank you, Mr. Chairman, members of the commit-
tee.

Pursuant to subpoena, I appear here to discuss with the commit-
tee the circumstances behind our recent successful prosecution of
Ronald H. Blackley and Five M Farming Enterprises, and also my
concerns about the delays that resulted from the Department of
Justice’s decision not to prosecute Blackley and its opposition to
our prosecution.

I believe this case illustrates some of the impediments to effec-
tive law enforcement that can result from efforts by DOJ to rein
in the most fundamental attribute that Congress has conferred on
the independent counsels, namely, their independence.

Last week a Federal jury in the District of Columbia convicted
former Secretary of Agriculture Espy’s Chief of Staff, Ronald H.
Blackley, of three counts of lying to hide $22,000, he received in
1993, from Mississippi i-businesses. These businesses sought
and received in excess of $400,000, in USDA subsidies in the year
that Mr. Blackley served as Espy’s Chief of Staff, and Blackley at-
tempted to influence and reverse a USDA decision not to provide
one of those businesses with the amount of subsidies it requested.

In an earlier and related prosecution, United States v. Five M
Farming Enterprises, also brought in the District of Columbia, we
indicted Bruce Keith Mitchell, Sr., and Five M Farming Enter-
prises in May 1996. They later pleaded guilty to one count of con-
spiracy to illegally obtain $770,000 in USDA subsidies payments;
two counts of false statements to USDA, and one count of entering
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false entries on USDA forms to illegally benefit from the subsidy
program.

Both of these results came in the face of strong opposition from
DOJ, o;:f)osition that I believe did not have a principled basis
grounded in effective law enforcement and that served to make our
efforts more difficult and time-consuming.

As of late December 1994, DOJ was aware of at least some of
these facts concerning Blackley and Five M but did not prosecute
or otherwise pursue them. My office became aware of these facts
as a natural outgrowth of our investigation of Espy, which caused
us to investigate the activities of those close to him in matters re-
lated to the Department of Agriculture.

While we believed our jurisdictional mandate gave us jurisdiction
over Blackley and Five M’s violations, in order to avoid prolonged
battles after indictment, we informally requested the Department
of Justice to give us these matters as related matters under the
independent counsel statute. That statute provides in section
594(e) that an independent counsel may ask either the Attorney
General or the Special Division to refer to him matters related to
the independent counsel’s jurisdiction.

We elected to pursue the alternative outlined in the statute, and
we applied directly in January 1996 to the Special Division for a
referral of a related matter. DOJ vigorously opposed our applica-
tion, and litigation ensued. DOJ argued that the requested referral
was not truly related to our jurisdictional mandate and would not
concede, despite the clear wording of the statute, that the Special
Division had the power to make such a referral without DOJ’s
blessing.

However, I am firmly of the view that the only real motivation
behind DQOJ’s opposition was attempting to keep the Special Divi-
sion, and hence the independent counsel, from exercising too much
independence from DOJ. In other words, DOJ wants to control the
scope and direction of the independent counsel investigations. I
draw this conclusion because the connection between the requested
referral and my original jurisdiction, which was quite broad, should
be obvious to an objective observer.

The Special Division, in a published opinion on April 1, 1996,
stated that, in exercising its power to refer a related matter, the
court “makes explicit the independent counsel’s jurisdiction over a
matter that was implicitly included in the original grant of pros-
ecutorial jurisdiction.” It concluded that I have “shown that the
new matter is demonstratively related to the factual circumstances
that gave rise to the Attorney General’s initial investigation and
request for appointment of an independent counsel.”

Now, after we indicted Five M Enterprises, they moved to dis-
miss the prosecution, contending that we didn’t have jurisdiction.
The trial judge there, Judge Jackson, went so far as to review for
himself the record we had put before the Special Division on the
referral application, and he concluded that the referral was indeed
proper.

Another reason why I do not believe that DOJ’s opposition to the
referrals had anything to do with how closely the matters were re-
lated was the contrasting position it took in United States v. Tuck-
er. The only real distinction between the two cases is that DOJ
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made the Tucker referral, but was bypassed in the decisionmaking
process for our referral. Thus, the real reason for DOJ’s strident
opposition to this referral appears to have been a turf war. It sim-
pfy would not concede that the Special Division could make a refer-
ral of which it did not approve.

DOJ’s opposition thus was just an attempt to convince the Spe-
cial Division not to exercise the power that this Congress had af-
firmatively given it in 1987. As I have already indicated, the Spe-
cial Division was unpersuaded, and it granted the referral. This
was, I submit, in keeping with the whole philosophy of the Inde-
pendent Counsel Act, which is, after all, to minimize DOJ’s control
over the independent counsel investigation.

As Chief Judge Edwards of the D.C. Circuit Court of Appeals
perceptively noted, quote, “The entire purpose of the independent
gouns;:ll statute was to provide independence from the executive

ranch.”

Defendant Blackley’s motion to dismiss on jurisdictional grounds
his indictment gave the district court occasion to reflect on the
need for independence for independent counsel. In denying the mo-
tion to dismiss, Judge Lamberth, the trial judge, stated, quote, “For
the independent counsel to play a meaningful role, he or she is nec-
essarily expected to act in a manner different from, and sometimes
at odds with, the Department of Justice.”

Although it lost the referral fight more than a year and a half
ago, DOJ has continued to publicly assail our efforts. Recent arti-
cles in the New York Times and another in the New Yorker Maga-
zine has cited high DOJ officials as criticizing my office for pursu-
ing these matters in the larger context of disparaging statements
that describe the current independent counsels as, quote, “overzeal-
ous amateurs who have tried repeatedly to expand jurisdiction.”

These articles then attempted to fix the blame on present inde-
pendent counsel for Ms. Reno’s apparent reluctance to appoint an
independent counsel in current matters. Such statements, coming
as they do from DOJ personnel and apparently sanctioned at the
highest level, are shocking. They threaten to undermine not only
the efforts of the independent counsels and the already difficult job
in prosecuting public corruption, but also the fair administration of
justice.

The courts have held that the Blackley prosecution was four-
square within my original jurisdictional mandate. The statute
clearly authorized the procedures we followed. And DOJ’s unwar-
ranted efforts to curtail the scope and direction of my investigation
significantly delayed our investiiation and prosecution.

Thank you very much, Mr. Chairman. I have some prepared re-
marks I'd like submitted. And that concludes my opening state-
ment.

Mr. BURTON. Without objection.

[The prepared statement of Mr. Smaltz follows:]
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STATEMENT OF INDEPENDENT COUNSEL DONALD C. SMALTZ
REGARDING PROSECUTION OF RONALD H. BLACKLEY

Before the Committee on Government Reform and Oversight
United States House of Representatives
Dan Burton, Chairman
December 9, 1997
INTRODUCTION

Mr. Chairman, Members of the Committee -- I appear before you
today pursuant to subpoena issued under your oversight responsibilities for
government operations. [ will provide information consistent with my
responsibilities as a federal prosecutor and all applicable laws, including Federal
Rule of Criminal Procedure 6(e), which prohibits me from revealing any grand
jury material.

On August 8, 1994, Attorney General Reno filed an Application with
the Special Division of the United States Court of Appeals for the District of
Columbia Circuit for an Independent Counsel to investigate whether any
violations of federal criminal law were committed by Secretary of Agriculture
Espy, and to determine whether prosecution was warranted. That five-page |
Application reviewed the background and surrounding allegations against

then-Secretary Espy, the nature of some of the gratuities allegedly received by

Espy, the applicable criminal statutes, the strictures of the Independent Counsel
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Act, the Attorney General’s findings, and a Statement of Recommended
Jurisdiction. A copy is submitted at Exhibit 1. Approximately one month
later -- on September 9, 1994 -- I was sworn in as Independent Counsel, with a
broad jurisdictional grant that authorized me to investigate to the maximum extent
authorized by law whether Secretary Espy “committed a violation of any federal
criminal law . . . relating in any way to the acceptance of gifts by him from
organizations or individuals with business pending before the Department of
Agriculture . . . . [and] to investigate other allegations or evidence of violation of
any federal criminal law . . . developed during the Independent Counsel’s
investigation” of Secretary Espy and “connected with or arising out of that
investigation.” A copy of the Special Division’s Order is submitted as Exhibit 2.
To date, my office has successfully investigated and prosecuted a
variety of individuals and businesses for a wide-range of federal criminal law. We
have obtained convictions of 7 individuals, 4 corporations, and 1 law firm, and
civil damages and fine of $1,050,000 from a major securities broker dealer. To
date, we have recovered more than $4.5 million in fines and penalties. A
summary identifying the prosecutions we initiated to date, and the results of those
proceedings, is submitted as Exhibit 3. Our prosecutions have included

convictions of one corporation and its senior vice president of giving Secretary

2
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Espy in excess of $6,000 in gratuities; illegal campaign contributions under the
Federal Election Campaign Act; falsification of corporate books and records to
conceal $46,000-worth of illegal campaign contributions under the Foreign
Corrupt Practices Act; interstate transportation of stolen property and money
laundering resulting from a $20,000 illegal campaign contribution; false
statements to the Federal Election Commission, a federally insured bank, federal
investigators, and federal agencies.

The Committee has inquired of the circumstances behind our recent
successful prosecution of Ronald H. Blackley, and my concerns about the delays
that resulted from the Department of Justice’s opposition to that prosecution. I
believe this case illustrates some of the impediments to effective law enforcement
that can result from efforts by DOJ to rein-in the most fundamental attribute that
Congress has conferred on the independent counsels -- namely, their
independence.

On December 1, 1997, we convicted Ronald H. Blackley of three
counts in violation of 18 U.S.C. § 1001. Defendant Blackley, as Chief of Staff to
the Secretary of Agriculture, was the “alter-ego” of the Secretary of Agriculture.
He was one of the most powerful persons in USDA, which in 1993 had a budget in

excess of $60 billion and over 100,000 employees. As Chief of Staff, Blackley

3
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had significant input and considerable influence in many of the wide variety of
USDA programs and decisions including government subsidies to agri-businesses.
Blackley was convicted of three counts of lying to hide $22,000 he received in
1993, in violation of 18 U.S.C. § 1001, from Mississippi agri-businesses he
previously represented. These businesses sought and received in excess of
$400,000 in USDA subsidies in the one year that Blackley served as Espy’s Chief
of Staff, and Blackley attempted to influence and reverse a USDA decision not to
provide one of those businesses with the amount of subsidies it requested.

In January 1993, prior to Mr. Espy’s confirmation as Secretary of
Agriculture, issues arose as to possible conflicts of interest between defendant
Blackley and various Mississippi agri-business entities he had represented.
Blackley had served as an agriculture aide to Mississippi Congressman Espy from
1989 until Espy was appointed Secretary of Agriculture. Beginning sometime in
1987, he operated a private consulting firm -- Ron Blackley & Associates --
which, among other things, advised agri-businesses seeking farming subsidies
from USDA. In response to conflict of interest allegations and questions raised by
Senate Agriculture Committee staff members, Blackley claimed that he had
severed all his business relationships, and in January 1993 had no personal

business interests. He said that his only source of income was the Congressional

4
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salary he was receiving as a Congressional aide to then Congressman Espy. Espy,
on January 21, 1993, appointed Blackley as his Chief of Staff at USDA.

The jury found in Count One that defendant Blackley knowingly and
willfully made false, fictitious and fraudulent statements and representations by
omitting to disclose the $22,000 he received from Mississippi agri-businesses on
his 1993 Public Financial Disclosure Report. Blackley, as a senior government
official in the Executive Branch, was required by the Ethics in Government Act to
file complete and accurate Public Financial Disclosure Reports so the reviewing
agency and the public would know of any conflicts of interest. The agri-
businesses that gave Blackley the $22,000 had been clients of Blackley's
consulting business and had matters pending before USDA.

In February 1994 defendant Blackley changed jobs from Chief of
Staff to Chairman of the Loan Resolution Task Force of USDA. In August 1994,
after the Attorney General filed her application for appointment of an Independent
Counsel to investigate allegations of misconduct by Secretary Espy, the Office of
Inspector General of the USDA commenced an investigation of Blackley.
Allegations had arisen that, while Chief of Staff, Blackley had intervened on
behalf of certain Mississippi agri-businesses who were former clients of

Blackley’s consulting business and who had appeals pending before USDA. The

s
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USDA-IG’s investigation disclosed that in 1993, out of a total of only ten
nationwide agri-business appeals to reach the highest USDA senior review level in
Washington, D.C., five of these were from Mississippi. Each of these five
involved a former client of Blackley, and each was granted some relief after
Blackley as Chief of Staff intervened.

During the course of that USDA-IG investigation, defendant Blackley
made statements to the agents that he had severed all prior business and financial
interests upon being appointed Chief of Staff; that in 1993 he received no income
or consulting fees directly or indirectly from previous clients; that his only income
was his USDA salary; and that his 1993 Financial Disclosure Report was correct.
The jury found defendant Blackley guilty of Count Two, which charged that in
November 1994, Blackley made these false representations and concealed the
$22,000 in a sworn statement that he gave to those investigating agents.

In 1995 defendant Blackley resigned from the USDA and became a
Special Assistant to the Administrator -- United States Agency for International
Development. On May 23, 1996, following the investigation by the Office of
Independent Counsel, the grand jury indicted Five M Farming Enterprises, Brook
Keith Mitchell, and his son, Brook Keith Mitchell, Jr., for conspiracy to defraud

the USDA and false statements to illegally obtain $700,000 in USDA subsidies.

6



63

Blackley was identified as an unindicted co-conspirator in the Five
M/Mitchell scheme and, after that disclosure, the USAID Inspector General
commenced an investigation to determine whether Blackley's Top Secret security
clearance should be withdrawn. The jury convicted Blackley of Count Three
which charged that he lied to USAID-IG investigators in a sworn statement he
gave them that, “after I ended my consulting business and entered U.S.
Government service I did not receive any remuneration of any kind from Mitchell
or anyone else.”

The evidence at trial revealed that defendant Blackley not only
accepted more than $22,000 from Mississippi agri-business entities regulated by
USDA, he also attempted to influence, and have reversed, an adverse decision
concerning one of these entities that had received over $300,000 in subsidy
payments‘.from the USDA in 1993, and then lied repeatedly by denying his receipt
of the $22,000 -- on his Public Financial Disclosure Form; to the Inspector
General of USDA; and to the Inspector General of USAID. Each of the three
Counts of 18 U.S.C. § 1001 of which Blackley was convicted carries a maximum
of five years imprisonment and a $250,000 fine, and the date for Blackley’s

sentencing has been set for February 12, 1997.
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This corrupt activity by a senior executive government official
undermines the public’s confidence in the regulatory process and suggests to the
public that government largesse goes not necessarily to those most entitled to
it -- but to those who are cozy with the regulators or to those who are willing to
purchase it.

As the Supreme Court observed:

A democracy is effective only if the people have faith in

those who govern, and that faith is bound to be shattered

where high officials and their appointees engage in

activities which arouse suspicion of malfeasance and

corruption.

In my judgment it is a prosecutor’s sworn duty and obligation to
fully investigate and, where appropriate, vigorously prosecute those Executive
Officials who illegally accept things of value from persons and entities who have
matters pending before that Executive’s department, or who lie about things of
value received from regulated entities, whether the lie occurs on Financial
Disclosure Reports or to government investigators.

In the earlier related prosecution, United States v. Five M Farmihg
Enterprises, et al., Brook K. Mitchell, Sr. and Five M Farming Enterprises pleaded
guilty to one count of conspiracy to illegally obtain $770,000 in USDA subsidy
payments, two counts of false statements to USDA and one count of false entries

8
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on USDA forms to illegally obtain the subsidy program.

Both the Five M Farming and Blackley convictions came in the face
of strong opposition from DOJ, opposition that, I believe, did not have a
principled basis either in effective law enforcement or in the Independent Counsel
statute. That opposition, however, served to make our efforts more difficult and
time-consuming.

I will give only the briefest summary of the facts behind these
prosecutions here. The Five M defendants were a 5,000-acre farming operation in
Mississippi, and the farmers who owned it; they received substantial but
undeserved subsidies from the Department of Agriculture in the early 1990s, and
were close to then-Congressman Mike Espy. Blackley, at the time, was an aide to
Congressman Espy, who moonlighted as a farm consultant, and who in that
capacity drew up the fraudulent farm plans that brought the Five M defendants
their illegal subsidies. When Secretary Espy named Blackley as his chief of staff,
Blackley was alleged to have intervened before the Department of Agriculture in
favor of the Five M defendants to help them get $179,000-worth of agriculture
subsidies, which USDA had previously denied them. Blackley lied to the USDA
and on his 1993 Public Financial Disclosure Report to conceal the fact that he had

been receiving monetary payments from entities with interests before the

9
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Department, and on whose behalf he intervened.

As of late December, 1994, DOJ was aware of at least some of these
facts, but declined in March 1995 to prosecute or otherwise pursue them. My
office became aware of these facts as a natural outgrowth of our investigation of
Secretary Espy. Although we believed that our jurisdictional grant authorized us
to proceed, in an effort to avoid the endless challenges to jurisdiction we
approached DOJ to see if it would be willing to refer Blackley and matters in
which he was involved to us as related matters under 28 U.S.C. § 594(e). In
informal discussions, DOJ refused to recognize this office’s jurisdiction over
Blackley, and urged us not to seek referral from the Special Division, even though
Section 594(e) authorized me to ask either the “AG or the division of the court to
refer . . . matters related to the IC’s prosecutorial jurisdiction.”

We applied, on January 25, 1996, to the Special Division of the U.S.
Court of Appeals for the District of Columbia Circuit for referral of a related
matter, which is authorized in § 594(e) of the Independent Counsel statute.
Specifically, we sought:

The jurisdiction and authority to investigate and

prosecute any violation of any federal law, other than a

Class B or C misdemeanor, by any organization or

individual, related to any application, appeal, or request
for subsidy made to or considered by the United States

10
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Departrhent of Agriculture, for which Secretary of

Agriculture Alphonso Michael (Mike) Espy and/or his

Chief of Staff Ronald Blackley intervened in the

application, approval, or review process.
This application, together with accompanying evidentiary documents, was
necessarily filed under seal, but since we wanted to be entirely above-board in our
relations with DOJ, we simultaneously served a copy of the Application on DOJ.
Not long afterward, DOJ filed a vigorous opposition to our Application, we then
filed a reply, and there was a succession of other pleadings filed both by DOJ and
us. These filings as a whole remain under seal, but at a later time the Special
Division released redacted versions of some of them to the public. Copies of these
unsealed pleadings are submitted as Exhibits 4A -- Opposition of the United States
to Application For Referral of Related Matter, filed February 20, 1996;
4B -- Office of Independent Counsel’s Reply In Further Support of Its Application
For Referral of Related Matter, filed February 26, 1996; and 4C -- Order of the
Special Division authorizing Independent Counsel Smaltz to make public previous
sealed Order re jurisdiction, dated May 22, 1996.

DOJ gave two reasons why it did not want our application to be

granted. The first, they argued. was that the requested referral was not truly

related to our jurisdictional mandate. The second was that DOJ would not
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concede -- despite the clegr wording of the statute -- that the Special Division had
the legal power to make such a referral without DOJ’s blessing. However, [ am
firmly of the view that the only real motivation behind DOJ’s opposition was the
latter reason -- i.e., an attempt to keep the Special Division, and hence the
independent counsel, from exercising too much independence from DOJ. In other
words, DOJ wants to control the scope and direction of the Independent Counsel’s
investigation.

1 draw the conclusion that DOJ did not really believe that the
requested referral was unrelated to my jurisdiction for two reasons. The first is
that the connection between the requested referral and my original jurisdiction
should be quite obvious to an objective observer. Indeed, in considering our
Application, the Special Division noted:

In referring a related matter, this court is interpreting, but

not expanding, the independent counsel’s original

prosecutorial jurisdiction, thus permitting the court to

make explicit the independent counsel’s jurisdiction over

a matter that was implicitly included in the original grant

of prosecutorial jurisdiction.

Inre Espy, 80 F.3d 501, 509 (D.C. Cir., Special Division for the Purpose of
Appointing Independent Counsels, 1996), submitted as Exhibit 5.
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The Special Division, in granting the referral, summarized the situation as follows:

Id. at 509.

We conclude that IC Smaltz has shown that the new
matter is demonstrably related to the factual
circumstances that gave rise to the Attorney General’s
initial investigation and request for appointment of an
independent counsel. He has identified evidence
allegedly showing a pattern of conduct involving
payments or gifts to Espy and his close associates in
return for favorable treatment by the Department of
Agriculture, which was developed during the IC’s
original investigation of Secretary Espy’s acceptance of
gifts from parties with business pending before the
Department of Agriculture and which arose out of that
investigation and is connected with it.

Likewise, in the Five M prosecution, the trial judge -- The Honorable

Thomas Penfield Jackson -- went so far as to review for himself the record put

before the Special Division on the referral application, and concluded anew that

the referral was entirely proper:

[TThe court agrees that the Special Division acted within
its authority, primarily because the Five M Farming case
is “demonstrably related” to the Espy investigation
[Independent Counsel] Smaltz was appointed to oversee.
Morrison, 487 U.S. at 679 (establishing “demonstrably
related” standard). The Court has reviewed in camera
the evidence of relatedness before the Special Division,
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and has no doubt that referral of this case did not
impermissibly expand the Special Division’s original
grant of jurisdiction.

U.S. v. Five M Farming Enterprises, Order entered 10/28/96. (Submitted as
Exhibit 6)

The second reason why I do not believe that DOJ’s opposition to the
referral had anything to do with how closely the matters were related was the
contrasting situation in United State:v v. Tucker. In Tucker, a Whitewater
prosecution brought against defendants not named in the original Whitewater
mandate, DOJ itself made the referral, and then aggressively (and successfully)
defended the referral all the way to the Eighth Circuit. I won’t go into the
complicated Tucker facts here -- they can be found at 78 F.3d 1316 and 1319-
1320 -- but it is difficult if not impossible to perceive a principled basis upon
which our requested referral could be opposed while the Tucker referral is
supported. The only real distinction between the two is that DOJ made the Tucker
referral but was bypassed in the decision-making process for our referral.

Thus, the real reason for DOJ’s strident opposition to this referral
appears to have been a turf war -- it simply could not concede that the Special

Division could make a referral of which it did not approve. DOJ was, in effect,

trying to preserve an earlier decision of the Special Division, I re Olson, 818 F.2d
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34,47 (D.C. Cir., Special Division for the Purpose of Appointing Independent
Counsel, 1987), which had at least suggested the Special Division could not make
a referral without DOJY’s acquiescence. However, following the Olson decision,
Congress had amended section 594(e) expressly to establish that either DOJ or the
Special Division could make such referrals. (The Special Division reviewed this
legislative history at 80 F.3d 504 to 506). DOJ’s opposition thus was just an
attempt to convince the Special Division not to exercise the power that Congress
had affirmatively given it.

As I have already indicated, the Special Division was unpersuaded,
and it granted the referral. This was, I submit, in keeping with the whole
philosophy of the independent counsel act, which after all is designed to minimize
DOJ’s control over the independent counsels’ investigations. As Chief Judge
Edwards of the D.C. Circuit Court of Appeals perceptively noted, “the ‘entire
purpose’ of the independent counsel statute was to provide independence from the
Executive Branch . .. .”" (In re Charge of Judicial Misconduct or Disability, 39
F.2d 374, 382 (emphasis in original). |

Nevertheless, although the referral was ultimately granted, DOJ’s
refusal to refer -- and its opposition to our application to the Special Division --

significantly delayed our efforts. Aside from the considerable delay involved in

is
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clarifying our ability to proceed -- in excess of eight months -- DOJ’s opposition is
continually raised by defendants as a means of resisting prosecutions. In both the
Five M and the Blackley prosecutions, defendants vigorously argued against our
jurisdiction to proceed, almost solely on the basis of DOJ’s opposition. Not
surprisingly, the courts just as vigorously shot this defense down, but not without
a considerable expenditure of time and resources on our part to defend the referral
yet again. Indeed, as of today, Secretary Espy is actively opposing our pending
prosecution of him on this very same ground, even though his indictment is totally
unrelated to the referral. On November 5, 1997, Espy filed a motion to dismiss his
Indictment for “Defects in the Institution of the Prosecution.” The motion is
predicated on the claim that “the Special Division acted in violation of the Ethics
In Government Act and exceeded the constitutional limits of the Special
Division’s authority, by conferring additional prosecutorial jurisdiction upon the
Independent Counsel over the objection of the Attorney General,”

Defendant Blackley's pretrial motion to dismiss his indictment on
jurisdictional grounds gave the district court occasion to reflect on the need fér the
independence of the independent counsel. In denying Blackley’s motion to
dismiss, Judge Lamberth stated, in his Memorandum Opinion filed November 12,

1997 (copy submitted as Exhibit 7):
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[1]f an Independent Counsel is supposed to operate as
nothing more than the identical twin of the Department
of Justice, with no permissible variance in prosecutorial
discretion, then the need for the Independent Counsel
structure becomes highly questionable. Underlying the
Attorney General's decision to proceed under 28 U.S.C.
§ 592 and invoke the Independent Counsel statute is a
presumption that the executive branch is an ineffective
prosecutor of high ranking federal executive officials
and national campaign committee officers, and where
conflicts of interest may affect the Department of
Justice’s objective exercise of prosecutorial

discretion . . . . For the Independent Counsel to play a
meaningful role, he or she is necessarily expected to act
in a manner different from, and sometimes at odds with,
the Department of Justice . . . . (emphasis added).

Id. at 15-16.

Blackley claimed that his prosecution for false statements was
contrary to DOJ policy which, according to him, proscribed prosecution of 18
U.S.C. § 1001 violations unless the non-disclosure concealed significant
underlying wrongdoing. He asserted that, under § 594(f)(1) of the Ethics in
Government Act, an Independent Counsel is required to comply with the
established policies of DOJ and. therefore, his prosecution was invalid. Judge
Lamberth, in rejecting that claim. stated:

The question ultimately presented by this challenge to

the indictment is whether the charges against Ronald

Blackley present a case where adherence to DOJ policies

would be inconsistent with the purposes of the

17
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Independent Counsel statute, and therefore permissible
under section 594(f)(1). The court’s answer is in the
affirmative, as it is this court’s conclusion that these
alleged violations of 18 U.S.C. § 1001, which involve
either “knowing” or “willful” false statements by
Blackley, involve the type of ethically-based offenses
which the section 594(f)(1) “to the extent possible”
exception anticipates. Therefore, the Independent
Counsel may prosecute this case, even if said
prosecution is contrary to the general prosecutorial
policies of DOJ.

In this court’s view, adherence to an executive branch
policy that directs a prosecutor to not pursue
indictments against executive branch employees for their
criminal ethical violations is in direct contravention with
the task with which an Independent Counsel is

charged . . .. For this reason, to follow the policy of
DOJ would be “inconsistent with the purposes of this
chapter [the Independent Counsel statute]” and,
therefore, departures from the policy are not only
permissible, but expected.

. ... Potential criminal ethical violations that may be
too.small to concern the Department of Justice are
nonetheless properly within the purview of the
Independent Counsel because the Independent Counsel
is, in a sense, charged with the responsibility of ensuring
that public officials have maintained the highest
standards of ethical conduct. Following an executive
branch policy concerning 18 U.S.C. § 1001 could
prevent an Independent Counsel from performing the
exact task that the executive branch, the Special
Division, and by implication, the public, have asked him
or her to perform. (emphasis added)

18
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Although it lost the referral fight more than a year and a half ago,
DO itself has been other than totally passive in this matter. Two recent
articles -- in the New York Times -- have cited high DOJ officials as criticizing my
office for pursuing these matters, in the larger context of disparaging statements
that describe the current independent counsels as “overzealous amateurs who have
tried repeatedly to expand jurisdiction,” and then attempting to blame them for
Attorney General Reno’s decision whether or not to appoint an Independent
Counsel in current matters. For example, the New York Times of November 25,
1997 (Exhibit 8) reported:
Ms. Reno’s unwillingness to seek an independent prosecutor in
the campaign finance case appears to be shaped by her
experiences -- almost all bad from her point of view -- with other
outside counsels appointed at her request since she took over in

1993....

[I]n recent years, top advisors to Ms. Reno have complained
bitterly about the quality of independent prosecutors. . . .

[Some Justice Department] officials regard four of the five
independent prosecutors appointed under Ms. Reno as overzealous
amateurs who have tried repeatedly to expand jurisdiction . . ..

[Slome lawyers who have worked with the Attorney General in

recent years have said she seems to impose a higher standard as
dissatisfaction with the counsels has increased.

19
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These remarks are particularly unsettling because the overwhelming
majority of the attorneys in the independent counsel offices are detailed from DOJ
and the United States Attorey offices, and a significant portion of the remainder
are former DOJ employees or AUSAs. Similarly, most of the investigators in the
independent counsel offices are on detail from the FBI or other federal
investigative agencies. Disparaging the quality of personnel in the independent
counsel offices brings disrepute upon the Department of Justice and those
enforcement services from which they are drawn.

In a similar vein, the New York Times of November 29, 1997
reported:

{Alfter repeated clashes with independent prosecutors, Ms.

Reno and her advisors have grown disillusioned with many aspects of
the independent counsel law, say Justice Department officials, current
and former.

Ms. Reno’s disputes with independent prosecutors, waged

largely in closed arguments and sealed court documents, are
emerging as a sobering experience that is shaping her views. . ..

Mr. Smaltz has aggressively urged Ms. Reno to broaden his

jurisdiction since his appointment in 1994 . . .. He tangled with her
once over whether he could expand his charter to investigate Tyson to
see whether it had given unlawful gratuities to other officials. Ms.

Reno barred a broader inquiry.

(Submitted as Exhibit 9).
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Finally, in addition to these recent news reports, the December 1,
1997 New Yorker magazine article “Janet Reno, Alone,” which relies in part on
interviews with the Attorney General and others at DQOJ, states: “Reno,
meanwhile, has quietly -- and unsuccessfully -- made an effort to rein in some of
those far flung prosecutions. Some suggest that this setback to Reno’s authority
may be affecting her current decisions.” (p. 45) (emphasis added). Such
statements, coming as they do from federal prosecutors and apparently sanctioned
at the highest level, are nothing less than shocking. They threaten to undermine
not only the efforts of the independent counsels in the already difficult job of
prosecuting public corruption, but also the fair administration of justice.

Amazingly, these statements were made to the press at a time that
allowed them to be published while the jury was hearing the Blackley case. The
potentially devastating effect of such statements on the prosecution, had they been
read by the jurors and given credence, is apparent.

The Independent Counsel statute commands the Special Division, in
defining an Independent Counsel’s scope of prosecutorial jurisdiction, to: |

assure that the Independent Counsel has adequate

authority to fully investigate and prosecute the subject
matter with respect to which the Attorney Genera!l has
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requested the appointment of the Independent Counsel,
and all matters related to that subject matter.”

28 1U.S.C. § 593(b)(3). The Special Division accepted verbatim the jurisdictional
grant proposed by Attorney General Reno in her August 8, 1994 Application
(Exhibit 1). In that Application, she specifically acknowledged:

In order to ensure that prosecutive decisions are made
without any possible appearance of conflict of interest,
the Act places significant constraints on the
Department’s ability to exercise its customary
prosecutorial discretion when investigating a person
under the Act. The Department must apply for the
appointment of an Independent Counsel whenever
information in the Department’s possession presents a
potential violation of federal criminal law other than a
Class B or Class C misdemeanor or an infraction, and
“there are reasonable grounds to believe that further
investigation is warranted.” 28 U.S.C. § 592(c).... It
should be left to the Independent Counsel to exercise
prosecutorial discretion and to determine whether
additional investigation and/or prosecution is warranted
in this marter. (emphasis added)

Id. atpA4.

Accordingly, the jurisdictional grant authorized me not only to
investigate and prosecute whether Espy “committed a violation of any federai
criminal law . . . relating in any way to the acceptance of gifts by him” from
USDA-regulated individuals or companies, but also to investigate and prosecute

other violations of any federal criminal laws “developed during {any]

22
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investigation . . . and connected with or arising out of that investigation.” The
Independent Counsel statute, § 594(e), authorized the procedure of applying to the
Special Division; the courts have held that the Blackley prosecution was four-
square within that jurisdictional mandate; and DOJ’s unwarranted efforts to
control the scope and course of my investigation significantly delayed our
investigation.

Thank you.

I would be pleased to answer any follow-up questions from the

Committee.

(5]
(")
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Mr. BURTON. I'm going to have Mr. Bennett ask some questions,
and then I'll follow him. Mr. Bennett.

Mr. BENNETT. Thank you, Mr. Smaltz. Nice to see you here
today. I think, for the record, I notice that you’ve brought four obvi-
ously very hard-working members of your staff with you. I won-
dered if you want an opportunity to introduce those people to us
here today?

Mr. SMALTZ. Certainly. Immediately to my left is Charles Bakaly,
who’s been with my office since I've been sworn in. Next to him is
my right and left hand, Jan Drake. She is my personal secretary
and who worked very hard to get this opening statement and the
submitted statement typed. Next is Rocsoe Howard, one of our lead
trial attorneys. Mr. Howard is a professor of law at the University
of Kansas, and he has taken a sabbatical from there to come and
work in my office on behalf of some prosecutions. And next to him
is Nathan Muyskens, who is a young lawyer who worked in the
Senate for a while and decided to come over and see how a prosecu-
tor’s office functions and is doing a very, very fine job.

Mr. BENNETT. Welcome to all of you here.

Mr. Smaltz, I don’t believe you and I ever met until today; is that
correct?

Mr. SMALTZ. That is correct.

Mr. BENNETT. In fact, I think we've only spoken on the telephone
maybe three times for I believe less than 10 minutes. Would that
be an accurate statement?

Mr. SMALTZ. That’s accurate.

Mr. BENNETT. Have you been particularly politically active, sir,
prior to arriving here today?

Mr. SMALTZ. No.

Mr. BENNETT. What political activity have you engaged in going
back from college forward?

Mr. SMALTZ. Well, when I was in college, I was president of the
young Democrats.

Mr. BENNETT. You mean the young Republicans?

Mr. SMALTZ. No, I mean the young Democrats. I was a very, very
die-hard Democrat for many years. And I had almost an apolitical
political life outside of making an occasional contribution to one
candidate or another. I have never sought any elected public office.

Mr. BENNETT. Have you ever held any appointive office in any
Republican administration?

Mr. SMALTZ. No.

Mr. BENNETT. I believe Chairman Burton indicated that your
wife is a judge in Los Angeles; is that correct?

Mr. SMALTZ. She is.

Mr. BENNETT. And with respect to your professional background,
Mr. Smaltz, I should note, in addition to the strong résumé recited
by chairman, that the Director of the FBI, as Mr. Lantos aptly
notes, the very distinguished Director of the FBI Louis Freeh, paid
Kou high compliments here early this morning. I'm not sure you

eard those compliments, but he was quite complimentary of your
outstanding reputation, and we are pleased to have you here.

Mr. SMALTZ. Glad to hear that. Thank you.

Mr. BENNETT. Let me just go into the matter of your original ap-
pointment by the Special Division of the U.S. Court of Appeals with
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Eespect to the investigation of former Secretary of Agriculture
Spy.

Did you actively seek that appointment?

Mr. SMALTZ. No. I put my name in—my name had been put in
consideration for—as a possible candidate for an independent coun-
sel if the need would ever arise. I didn’t even know it was put in
originally until I was subsequently told. I sent in my résumé and
sat back and waited, and the next thing I know, I got a call from
the Special Division, who told me they were looking for someone
to act as independent counsel in connection with the application
the Attorney General had filed.

Mr. BENNETT. And I believe that you have brought a series, I
think, of nine exhibits with you here today; is that correct?

Mr. SMALTZ. Yes, sir.

Mr. BENNETT. Mr. Chairman, I would perhaps move that those
exhibits, which I think are numbered Smaltz 1 through 9, be made
part of the record.

Mr. LANTOS. Does staff have authority to make motions at the
committee, Mr. Chairman?

Mr. BENNETT. I will withdraw that, Mr. Lantos, and would note
that the Chair ask that they be marked as exhibits.

Mr. LanTos. I think it is appropriate to differentiate between the
functions. I chose not to object to staff beginning the questioning,
which I have felt all along is an inappropriate procedure, but there
is a line beyond which you really transgress upon your position as
staff attorney, Mr. Bennett. _

Mr. BENNETT. And, Mr. Lantos, I meant no offense, and I apolo-
gize to you, sir.

Mr. BURTON. The Chair would note that, under the protocol
which was passed by the committee early on, the chief counsel to
the committee has tKe right to question f};r up to 30 minutes with
the consent of the chairman. And you are correct, Mr. Lantos, how-
ever, that he can’t make any kind of a motion like that.

So I will make the motion that those be included in the record.
And without objection, so ordered.

[The information referred to follows:]
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Fox the Distrc of Colomil Oy
UNITED STATES COURT OF APPEALS -
POR THE DISTRICT OF COLUMBIA cxnm AUG 08 1994
INDEPENDENT COUNSBEL DIVISION
RON GARvVIN

, CLERK
In re ALPHONSO MICHAEL (MIKE) ZSPY ) Alwe. o4z
)

APPLICATION TO THE COURT PURSUANT TO 28 U.8.C. § 592(c) (1)

In accordance with the Independent Counsel Reauthorization
Act of 1994 ("the Act”), I hereby apply for the appointment of an
Independent Counsel to investigate whether any violations of
federal criminal law were committed by Secretary of Agriculture
Alphonso Michael (Mike) Espy, and to determine whether
prosecution is warranted.

Background. On March 17, 1994, there was a press report
that Tyson Foods, Inc., a major poultry processing corporation
headquartered in Arkansas, was receiving lenient treatment from
the Department of Agriculture on a number of pending regulatory
issues. The article also described a number of alleged
gratuities received by Secretary Espy. Based on the article, the
Department of Agriculture Office of Inspector General conducted
an inquiry into the alleged gratuities, and subsequently, on
April 19, 1994, referred to the Department of Justice allegations
that Secretary Espy may have violated 21 U.S.C. § 622, the anti-
gratuity provision of the Meat Inspection Act, by accepting gifts
from Tyson Foods.

At the time of the Department's receipt of thess
allegations, the Independent Counsel Act had not yet been

reauthorized, following its lapse in December 1992. The
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Department's Public Integrity Section investigated the
allegations. I have revieved the investigative findings in light
of the strictures and procedurss of ths Act, as signed into law
on June 30, 1994, and I conclude, within the meaning of the Act,
that "there are reasonable grounds to bslieve that further
investigation is warranted” of allegations that Secretary Espy
violated a federal criminal law other than a Class B or C
aisdemeanor or an infraction.' 28 U.S.C. § 592(c) (1) (A).

gifts Accepted by Secretary Espy. Investigation developed
_evidence that Secretary Espy accepted gifts from Tyson Foods in
the course of two separats trips, one to Arkansas in May 1993 and
one to Texas in January 1994. The gifts fall into the categories
of entertainment, transportation, lodging and meals. In total,
the gifts amount to at least several hundred dollars in value.

In addition to the alleged gifts from Tyson Foods, the
Department's investigation also included preliminary reviews of
other instances in which Secretary Espy allegedly received gifts
from organizations and individuals with business pending before
the Department of Agriculturae.

! The Act permits the Department to take up to 30 days
before commencing a preliminary investigation, 28 U.s.cC.
§ 591(d)(2), and to conduct a preliminary investigation for up to
90 additional days before determining whether the appointment of
an Independent Counsel is required, id, § 592(a)(1). However,
the Act does not require the De; t to wait until the end of
the 90-day preliminary investigation period before seeking the
appointment of an Independent Counsel. In this case, based upon
the current status of the Departmant's investigation, the
Department has concluded that the matter requires "further
é::::tiqation," within the meaning of the Act, by an Independent

el,
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Applicable Statutes. The facts established by the
Department's investigation represent potential violations by
Secretary Espy of 21 U.S.C. § 622 and 18 U.S.C. § 201(c).

Title 21, United States Code, Section 622 is a strict anti-
gratuity statute which prohibits any Department of Agriculture
employee or officer with responsibilities under the Meat
Inspection Act from accepting any gift from any person engaged in
commerce, without regard to the intent of the donor or the donee.
Subsequent judicial interpretation of this law, and a Memorandum
of Understanding reached between the Department of Justice and
‘the Department of Agriculture in July 1976, have limited scmewhat
the broad sweep of the law. It is now clear that a gift does not
violate the statute if it is motivated by ; personal or family
relationship, or if it is trivial in value, such as soft drinks,
coffae, pencils and coffee cups. However, the acceptance of non-
trivial gifts of entertainment, transportation, lodging and meals
by a Department of Agriculture official who has responsibilities
under the Meat Inspection Act, from an entity that is subject to
regulation by the Department of Agriculture, falls within the
purview of the statute.

The other statute at issue is Title 18, United States Code,
Section 201(c), tha general gratuity statute. Section 2oikc)
requires proof that a gift was given for or because of official
acts. No evidence has been developed during the investigation
suggesting that Secretary Espy accepted the gifts as a reward

for, or in expectation of, his perforsance of official acts.
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However, under the Independent Counsel Act, the Department of
Justice may not decline to seek the appointment of an independent
counsel on the ground of a lack of evidence of the requisite
state of mind "unless there is clear and convincing evidence that
the person lacked such state of mind." 28 U.S.C.

§ 592(a) (2)(B) (ii).

Strictures of the Act. In order to ensure that prosecutive
decisions are made without any possible appearance of conflict of
interest, the Act places significant constraints on the
Department's ability to exercise its customary prosecutorial
discretion when investigating a person under the Act. The
Department must apply for the appointment of an Independent
Counsel whenever information in the Department's possession
presents a potential violation of federal criminal law other than
a Class B or Class C misdemeanor or an infraction, and "there are
reasonable grounds to belisve that turth;r investigation is
warranted.” 28 U.S.C. § 592(¢). " The Act removes from the
Department the power to use traditional investigative tools such
as the grand jury to further develop the facts. Seg 28 U.S5.C. §
592(a) (2) (A). It should be left to the Independent Counsel to
exercise prosecutcrial discretion and to determine whether
additional investigation and/or prosecution is warranted in this
matter.

A:sg:nsz_ﬁgngillil_zinﬂins- In light of the strictures and
procedures of the Act, I hereby apply for the appointment of an
Independent Counsel because I conclude, under the Act, that
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"there are reasonable grounds to believe that further
investigation is warranted” of allegations that Secretary Espy
violated a federal criminal law other than a Class B or C
misdemeanor or an infraction. 28 U.S5.C. § 592(c) (1) (A).

The Department of Justice is in possession of investigative

materials and relevant documentation which it will make available
to the Independent Co! 1.

Recommended Jurisdiction. Pursuant to 28 U.S.C.
§ 593 (b)(3), I recommend and request that the Special Division

of the Court grant the Indepandent Counsel jurisdiction to
investigate Secretary Espy's possible violation of federal
criminal laws such as 21 U.S.C. § 622 and 18 U.S.C. § 201, by
accepting gifts from organizations or individuals regulated by
the Department of Agriculture, and to determine whether
prosecution is warranted. The Independent Counsel should be
given all the powar, authority and obligations outlined in 28
U.S.C. § 594. 1In this connection, I have appended hereto a

recommended statement of the scope of prosecutorial jurisdiction

"for the Independent Counsel.
Respectfully submitted,

Attgfney General of the United States

vATED: w
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RECOMMENDED STATEMENT OF JURISDICTION OF INDEPENDENT COUNSEL

The Independent Counsel shall have jurisdiction and
authority to investigate to the maximum extent authorized by the
Independent Counsel Reauthorization Act of 1994 whether Alphonso
Michael (Mike) Espy, Secretary of Agriculture, has committed a
violation of any federal criminal law, other than a Class B or C
misdemeanor or infraction, relating in any way to the acceptance
of gifts by him from organizations or individuals with business
pending before the Department of Agriculture.

The Independent Counsel shall have jurisdiction and
authority to investigate other allegations or evidence of
violation of any federal criminal law, other than a Class B or C
misdemeanor or infraction, by any organization or individual
developed during the Independent Counsel's investigation referred
to above, and connected with or arising out of that
investigation.

The Independent Counsel shall have jurisdiction and
authority to investigate any violation of 18 U.S.C. § 1826, or
any obstruction of the due administration of justice, or any
material false testimony or statement in violation of federal
criminal law, in connection with any investigation of the matters
described above.

The Independent Counsel shall have jurisdiction and
authority to seek indictments and to prosecute any organizations
or individuals involved in any of the matters described above,
who are reasonably believed to have committed a violation of any
federal criminal law arising out of such matters, including
organizations or individuals who have engaged in an unlawful
conspiracy or who have aided or abetted any federal offense.

The Independent Counsel shall have all the powers and
authority provided by the Independent Counsel Reauthorization Act

of 1994.
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7Or ™O Disiish of Cotumbia
UNITED STATES COURT OF APPEALS - "
FOR TEE DISTRICT OF COLUMBIA cIrcorr  FIED SEP G2 1994
Division for the Purpose ot RO SARYViN
Appointing Independent Counsels CLERK

Ethics in Government Act of 1978, As Amended
In re: In re Alphonso Michael Division No. 94-2
(Mike) Espy
order Appointing

Independent Counsel

Before: SkwtrLlE, Presiding, and BUTINER and SN¥ED, Senior Circuit
Judges.

Upon consideration of the application of the Attorney General
pursuant to 28 U.S.C. § 592(c) (1) (A) for the appointment of an
independent counsel with authority to exercise all the power,
authority and obligations set forth in 28 U.S.C. § 594, to
investigate whather Alphonso Michael (Mike) Espy, Secretary of
Agriculture, has committed a viplation of any federal criminal law,
other than a Class B or C misdemeanor or infraction, relating in
any way to the acceptance of gifts by him from organizations or
individuals with business pending befora the Department of
Agriculture; it is

ORDERED by the Court in accordance with the authority vested
in it by 28 U.S.C. § 593(b) that ____Donald C, Smaltz - ,
Esquire, of the Pennsvivania and california bars, with offices at
Smaltz & Anderson, 333 South Grand Ave.. Suite 3580, Los Angeles,
California 90071, be and is hereby appointed Independent Counsel
with full power, independent authority, and jurisdiction to

investigate to the maximum extent authorized by the Independent
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Counsel Reauthorization Act of 1994 whether Alphonso Michael (Mike)
Espy, Secretary of Agriculture, has comnitted a wviolation of any
federal criminal ‘law, other than a Class B or ¢ misdemeanor or
intriction, relating in any way to the acceptance of gifts by him
from organizations or individuals with business pending before the
Department of Agriculture.
The Independent Counsel shall have jurisdiction and authority
“to investigate other allegations or evidence of violation of any
federal criminal law, other than a Class B or C misdemeanor or
infraction, by any organization or individual developed during the

Independent Co l’s investigation referred to above and connected

with or arising out of that investigation.

The Independsnt Counsel shall have jurisdiction and authority
to investigate any violation of 28 U.S.C. § 1826, or any
obstruction of the dus administration of justice, or any material
false toltinogy or statement in violation of federal criminal law,
in connection with any investigation of the matters described
above.

The Independent Counsel shall have jurisdiction and authority
to seek indictments and to prosecute any organizations or
individuals involved in any of the matters dﬁscribod above, who are
reasonably believed to have committed a violation of any gcdcral
criminal law arising out of such matters, including organizations
or individuals who have engaged in an unlawful conspiracy or who
have aided or abatted any federal offense.

The Independent Counsel shall have all the powers and
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authority provided by the Independent Counscl Reautnczi:atioﬂ/}\\ci
of 1994. It is T

FURTHER ORDERED by the Court that the Indspenaent (ounsei, as
authorized by 28 U.S.C. § 594, shall have prosecutorial
jurisdiction to fully investigate and prosecutes the subject matter
with respect to which the Attorney General reguested the
appointment of independent counsel, as hereinbefore set forth, and
all matters and individuals whose acts may be related to that
subject matter, inclusive of authority to investigate and prosecute
federal crimes (other than those classified as Class B or C
misdemeanors or infractions) that may arise out of the above
described matter, including perjury, obstruction of jutic.c,
destruction of evidence, and intimidation of witnesses.

It further appearing to the Court in light of the Attorney
General’s motion heretofore made for the authorization of the
disclosurs of her application for this appointment pursuant to 28
U.S.C. § 592(e) and of the ongoing public proceedings and interest
in this matter, that it is in the best interests of justice for the
igontity and prosecutorial jurisdiction of the Indepsndent Counsel
to. be disclosaed,

IT IS SO ORDERED.

Per Curiam

For e Coz: H

Ron Garvin, Clerk
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(Appointed September 9, 1994)

UPDATE OF PROSECUTORIAL MATTERS

As of December 8, 1997

L. STATUS OF PROSECUTIONS

Indictments,
Information(s) and
_. .Complaint(s)

Verdict/Charges

Sentencing/Appeal

1. James H. Lake

Information: 10/23/95

Guilty Plea: 10/25/95

Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

Guilty of one count of wire fraud relating to
$5,000 illegal campaign contribution scheme
and two counts of Federal Election Campaign
Act (“FECA”) violations resulting from $4,000
in illegal campaign contributions to Henry Espy
for Congress.

Sentencing: 1/16/98

2. 5M Farming Enterprises,
Inc., Brook K. Mitchell, Sr.,
and Brook K. Mitchell, Jr.

Indictment: 5/22/96

Guilty Plea Mitchell, Sr. and
5M Farming: 11/13/96

Court: Hon. Judge Thomas
Penfield Jackson-Washington,
DC.

Guilty of one count of conspiracy to illegally
obtain $770,000 in USDA subsidy payments,
two counts of false statements to USDA and

one count of false entries on USDA forms to
illegally obtain the subsidy payments.

SM Farming Enterprises,
Inc., Brook K. Mitchell, Sr.
Sentencing: Not yet
scheduled

Brook K. Mitchell. Jr.: 1-
yr. pretrial diversion

3. Crop Growers Corporation

Indictment: 5/30/96

Nolo contendere plea: 1/21/97
Court: Hon. Judge Gladys
Kessler-Washington, D.C.

Guilty of one count of conspiracy to defraud
Federal Election Commission (“FEC”)
resulting from $46,000 in illegal campaign
contributions to Henry Espy for Congress and
one count violation of Foreign Corrupt
Practices Act resulting from falsification of
corporate books and records to conceal the
illegal campaign contributions.

Sentence: $2,000,000 fine

4. John J. Hemmingson and
Gary A. Black

Indictment: 5/30/96

Trial: 1/27/97

Verdict: 2/13/97

Court: Hon. Judge Gladys
Kessler-Washington, D.C.

Not guilty of one count of conspiracy to
defraud FEC resulting from $46,000 in illegal
campaign contributions to Henry Espy for
Congress and two counts of false statements to
FEC to conceal the illegal campaign
contributions.
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Indictments,
Information(s) and
Complaint(s)

Verdict/Charges

Sentencing/Appeal

5. Sun-Diamond Growers of
California

Indictment: 6/13/96

Trial: 9/9/96

Verdict: 9/24/96

Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

Guilty of one count of providing illegal
gratuities worth $14,287 to Secretary Espy and
others, two counts of committing mail fraud
resulting from $5,000 illegal campaign
contribution scheme and five counts of making
illegal campaign contributions to Henry Espy
for Congress worth $4,000. Not guilty of one
count of providing illegal gratity worth $3,100
to Secretary Espy’s girlfriend;

Sentence: $1.5 Million
fine; 5 yrs. probation
wi/special conditions

-Def. appealing conviction
-Appeal not yet under

submission to D.C. Circuit
Court of Appeals

6. Alvarez Ferrouillet

Indictment: 7/9/96

Trial: 12/2/96

Verdict: 12/19/96

Court: Hon. Judge Edith
Brown Clement-New Orleans,
LA.

Guilty of one count of interstate transportation
of stolen property resulting from $20,000
illegal campaign contribution to Henry Espy for
Congress, seven counts of money laundering of
the $20,000 illegal campaign contribution, and
two counts of false statements to government
agents to conceal source of the $20,000 illegal
campaign contributions.

Sentence: One year
imprisonment$10,000 fine

-Def. appealing conviction
-OIC appealing sentence
-Appeal not yet under

submission to Fifth Circuit
Court of Appeals

7. John Hemmingson

Indictment: 7/9/96

Trial: 12/2/96

Verdict: 12/19/96

Court: Hon. Judge Edith
Brown Clement-New Orleans,
LA.

Guilty of one count of interstate transportation
of stolen property resulting from $20,000
illegal campaign contribution to Henry Espy for
Congress and two counts of money laundering
of the $20.000 illegal campaign contribution.
Not guilty of one count of money laundering of
the $20,000 illegat campaign contribution.

Sentence: One year
imprisonment; $30,000
fine; $20,000 restitution

-Def. appealing
conviction

-OIC appealing sentence
-Appeal not yet under

submission to Fifth Circuit
Court of Appeals

8. Alvarez Ferrouillet,
Municipal Healthcare
Cooperative, Inc and
Ferrouillet & Ferrouillet

Indictment: 7/9/96
Transferred: 11/6/96
Guilty Plea: 2/24/97
Court: Hon. Judge L.T.
Senter, Jr.-Oxford, MS

Guilty of one count of conspiracy to make false
statements to federally insured bank to induce
and extend repayment deadline on $75,000 loan
and to make false statements to FEC to conceal
$46,000 in illegal campaign contributions to
Henry Espy for Congress and five counts of
false statements to a federally insured bank.

Ferrouillet sentencing
consolidated with no. 6
above;

Municipal Healthcare
Sentence: S-year term of
inactive probation , and

Ferrouillet & Ferrouillet
Sentence: $10,000 fine
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Indictments, Verdict/Charges Sentencing/Appeal
Information(s) and
Complaint(s)
9. Henry Espy Not guilty of one count of conspiracy to make

Indictment: 7/9/96
Transferred: 11/6/96
Trial: 2/24/97
Judgment: 3/4/97
Court: Hon. Judge L.T.
Senter, Jr.-Oxford, MS.

false statements to federally insured bank to
induce and extend repayment deadline on
$75,000 loan and to make false statements to
FEC to conceal $46,000 in illegal campaign
contributions to Henry Espy for Congress and
not guilty of five counts of false statements to a
federally insured bank.

10. Jack L. Williams
Indictment: 9/17/96

Trial: 3/17/97

Verdict: 3/21/97

Defense Motion For New
Trial Granted: 6/4/97

Court: Hon. Judge James
Robertson-Washington, D.C.

Guilty of two counts of false statements to
government agents concealing knowledge of
(1) gratuities worth $1,119 given to Secretary
Espy and others, (2) scholarship to Secretary
Espy’s girlfriend and (3) nature of his
relationship with Secretary Espy and girlfriend.

11. Richard Douglas

Guyjlty of one count of providing gratuities

Sentencing: To be

waorth $7,600 to Secretary Espy and others. scheduled
Indictment: 10/16/96 Hung jury on one count of providing gratuity
Trial: 10/28/97 worth $3,100 to Secretary Espy’s girlfriend.
Verdict: 11/24/97 Not guilty of one count mail fraud violations
Court: Hon. Judge Thelton E. | relating to $5,000 illegal campaign contribution
Henderson-San Francisco, CA | scheme and five counts of FECA violations
resuiting from $4,000 in illegal campaign
contributions.
12. Norris J. Faust, Jr. Not gujlty of three counts of perjury before a
Federal Grand Jury concealing the
Indictment: 11/19/96 cir es surrounding the change in a
Trial: 2/12/97 Mississippi state USDA regulation in 1993.
Verdict: 2/14/97
Court: Hon. Judge William H.
Barbour, Jr.-Jackson, MS
13. Ronald H. Blackley Guilty of three counts of false stat to S ing: 2/12/98

Indictment: 4/22/97

Trial: 11/17/97

Verdict: 12/1/97

Court: Hon. Judge Royce C.
Lamberth-Washington, D.C.

government agencies to conceal receipt of
$22,025 from prohibited sources while serving
as Secretary Espy’s Chief of Staff.
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Indictments,
Information(s) and
Complaint(s)

Verdict/Charges Sentencing/Appeal

14. Smith Barney, Inc.

Complaint: 7/29/97
Settlement Agi

Liable for procuring a breach of a fiduciary
duty and interference with Secretary Espy's
agency relationship with the USDA and the

Fine: $1,050,000

ive Branch and unlawfully

7/29/97
Court: Hon. Judge Thomas A.
Flannery-Washington, D.C.

supplementing the salary of a federal
government official with gift of $2,200 ticket to
Super Bowl to Secretary Espy.

1L STATUS OF CASES AWAITING TRIAL

Indictments

Charges

15. Richard Douglas

Indictment: 10/16/96

Trial: To Be Scheduled

Court: Hon. Judge Thelton E.
Henderson-San Francisco, CA

Charged with nine counts of wire fraud resulting from false statements on
$416,000 mortgage application.

16. Alphonso Michael Espy

Indictment: 8/27/97

Trial: To Be Scheduled
Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

Charged with twelve counts of deprivation of honest services by mail and
wire fraud, thirteen counts of accepting gratuities worth $25,458, three
counts of accepting gifts in violation of Meat Inspection Act worth.
$4,221, five counts of traveling in interstate commerce to violate Meat
Inspection Act and federal gratuity statute, one count of false statements
to USDA regarding travel involving gifts received from prohibited
sources, one count of directing a subordinate to falsify travel itinerary in
response to request from USDA investigators, one count of false
statements to government agents concealing source of gifts, two counts of
false statements resulting from failure to disclose $12,752 in gifts on
financial disclosure form, and one count of false statements to the Office
of the President concealing gifts received.

17. Jack L. Williams

Superseding Indictment: 9/30/97
Trial: 2/2/98

Court: Hon. Judge James
Robertson-Washington, D.C.

Charged with two counts of violating Meat Inspection Act by providing
$1.216 in gifts to Secretary Espy and others and

two counts of false statements to government agents concealing his
knowledge (1) of gifts worth $1,119 for Secretary Espy and others, (2)
scholarship to Secretary Espy’s girlfriend, and (3) nature of his
relationship with Secretary Espy and girlfriend.
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IIL STATUS OF APPELLATE CASE AWAITING DECISION

Indictment

Charges

Status of Appeal

18. Richard Douglas

Indictment: 10/16/96
Charges Dismissed by Court:
472197

Court: Hon. Judge Thelton E.
Henderson-San Francisco, CA

Two counts of false statements to federal agents
concealing nature of relationship with Secretary
Espy and source of tickets for Secretary Espy to
attend NBA Championship Game.

Under submission to
Ninth Circuit Court of
Appeals




, United Stités Court of Appeals
IN THE UNITED STATES COURT OF APPEAKS e District of Coiumbia Circuit

FOR THE DISTRICT OF COLUMBIA CIRCLﬁ’[ED
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Division for the Purpose of 20

Appointing Independent Counsels
CLERK

Division No. 94-2
IN RE ALPHONSO MICHAEL
(MIKE) ESPY

— et e e

OPPOSITION OF THE UNITED STATES TO APPLICATION FOR
REFERRAL OF RELATED MATTERS

The United States of America hereby opposes the Application
by Independent Counsel Donald C. Smaltz for referral of certain
matters pursuant to 28 U.S.C. § 594(e), the referral provision of
the Independent Counsel Reauthorization Act of 1994 (the Act).!

FEFst, the matters involved here ;re not ”relaé;d" to
Mr. Smaltz's prosecutorial jurisdiction within the meaning of
section 594(e). This Court appointed Mr. Smaltz to investigate
whether former Secretary of Agriculture Alphonso Michael Espy
“committed a violation of any federal criminal law ... relating
in any way to the acceptance of gifts by him from organizations
or individuals with business pending before the Department of
Agriculture.”" Under section 594 (e), additional matters can be
referred to Mr. Smaltz as "related" if they are necessary to
support investigation of this core jurisdiction or when they are
factually intertwined with the events underlying his core

jurisdiction. The matters as to which Mr. Smaltz now seeks

! The Independent Counsel Reauthorization Act of 1994 is
codified at 28 U.S.C. §§ 591-599.
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referral -- alleged fraud by two farmers in connection with farm
subsidy applications -- do not meet this test. They are not
factually intertwined with his core jurisdiction, but are
factually distinct. Furthermore, Mr. Smaltz's contention that he
should be permitted to prosecute these matters because they will
permit him to advance his underlying investigation is based
solely on conjecture. A section 594(e) referral based on this
rationale requires clear factual support, not mere speculation.

Second, to avoid constitutional issues of Separation of
Powers, section 594 (e) should be read to require the concurrence
of the Attorney General before this Court will refer matters to
an independent counsel. Any contrary interpretation would raise
grave constitutional guestions of Separation of Powers, by
transferring fundamental Executive Branch functions to the
Judicial Branch, and would undercut the key premise based upon
which the Supreme Court sustained the Independent Counsel Act in
Morrison v. Olson, 487 U.S. 654 (1988). Furthermore, this
Court's decision in In re Olson, 818 F.2d 34 (D.C. Cir. 1987);
particularly when read in light of the Supreme Court's decision
in Morrison, makes clear that the concurrence of the Attorney
General is required. 1In this case, it is the conclusion of the
Attorney General that the matters at issue are not related to the
jurisdiction of Mr. Smaltz, but are instead matters that can and

should be pursued by the Department of Justice.
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BTATEMENT

Following the application of the Attorney General for the
appointment of an independent counsel, this Court on September 9,
1994, appointed Mr. Smaltz as Independent Counsel to investigate:

whether Alphonso Michael (Mike) Espy, Secretary of
Agriculture, has committed a violation of any federal
criminal law, other than a Class B or € misdemeanor or
infraction, relating in any way to the acceptance of
gifts by him from organizations or individuals with
business pending before the Department of Agriculture.

The Court further gave Mr. Smaltz jurisdiction to:

prosecute the subject matter with respect to which the
Attorney General requested the appointment of
independent counsel, as hereinbefore set forth, and all
matters and individuals whose acts may be related to
that subject matter, inclusive of authority to
investigate and prosecute federal crimes ... that may
arise out of the above described matter, including
perjury, obstruction of justice, destruction of
evidence, and intimidation of witnesses.

In addition, since the appointment of Mr. Smaltz, on its own

initiative the Department of Justice has referred three related

matters to him pursuant to 28 U.S.C. § 594(e). _

2 Independent Counsel Smaltz notified this Court of his

acceptance of this referral by letter dated October 14, 1954.
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Independent Counsel Smaltz did not make a formal request to
the Attorney General for referral of the matters now at issue.
Instead, prior to the filing of the present Application,
£;éresentatives of the Independent Counsel's Office met with
representatives of the Justice Department's Criminal Division,
informally described the facts now before the Special Division,
and asked for the Department's views as to whether these were
related matters that could be referred to Mr. Smaltz. The Office
of Independent Counsel was informally advised that, because its
explanation of why these allegations were related to _the
underlying investigation appeared to be based solely on
speculation and conjecture, referral as a related matter pursuant
to section 594(e) likely would be inappropriate, and:that the
matter instead should be handled by the Departmerit#s¥fJustici¥.
As it has.with respect to other matters, it was made clear that
the Departﬁent would cooperate with Mr. Smaltz and would inform
him should the investigation of this matter develop any
information relevant to his inquiry.

Thereafter, without formally regquesting that the Attorney
General refer this matter to him, Mr. Smaltz filed the
Application now under consideration by this Court, seeking

referral pursuant to 28 U.S.C. § S94(e) of the following matters:

3 Independent Counsel Smaltz notified this Court of his
acceptance of this referral by letter dated November 10, 1994.
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- The jurisdiction and authority to investigate and
prosecute any violation of any federal law, other than
a class B or C misdemeanor, by any organization or
individual, related to any application, appeal, or
request for subsidy made to or considered by the United
States Department of Agriculture, for which Secretary
of Agriculture Michael Espy and/or his Chief of staff
Ronald Blackley intervened in the application,
approval, or review process.
Application at 4.
ARGUMENT
The referral sought by Independent Counsel Smaltz is
improper for two reasons. First, the matters at issue are not
"related" to his original jurisdiction, as required for referral
under 28 U.S.C. § 594(e). Second, to avoid constitutional
infirmities, section 594 (e) should be interpreted to require the

concurrence of the Attorney General before the Court Ban refer a

matter.
I. THE REQUEST DOES NOT CONCERN A "“RELATED MATTER"
THUS C. [o] REFERRE _
T P COUNS S I8 COURT

A. The Jurisdiction of an Independent Counsel is Limited:
An independent counsel holds a unique office within the federal
government. His power is at once extraordinarily broad, in that
he is entitled to exercise "all investigative and prosecutorial
functions and powers of the Department of Justice," 28 U.S.C.
§ 594(a), and simultaneously sharply limited in scope. 1In the
words of the Supreme Court, "[n]ot only is the Act itself
restricted in applicability to certain federal officials
suspected of certain serious federal c¢rimes, but an independent

counsel can only act within the scope of the jurisdiction that
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has been granted by the Special Division pursuant to a request by
the Attorney General." Morrison v. Olson, 487 U.S. at &72.

Thus, the Act contemplates that an independent counsel will
exercise vast power but within an extremely narrow scope; any
steps taken must be validated by reference to his original
jurisdictional mandate. He is not an ordinary federal
prosecutor, free to explore wherever the evidence might lead.

The statutory system that removes day-to-day responsibility
for investigation and prosecution of federal crimes from the
realm of the Department of Justice is an extraordinary procedure
designed to address a difficulF but limited problem: the
apparent conflict of interest that would exist should the
Department seek to investigate allegations Against hiah—level
Executive Branch officials. As this Court has observed, "The
highly limited duties of the Independent Counsel are 'fixed
according to sense and the inherent necessities of the
governmental [problem].' See Hampton & Co. v, Unjted States, 276
U.5. 394, 405-406 (1928)." In re Olson, 818 F.2d 34, 44 (D.C.
cir. 1987).

As this Court and others have recognized, there are
substantial constitutional pitfalls in and practical drawbacks to
permitting an independent counsel to investigate apy matter --
risks both to the federal criminal justice system and to
individuals. 1In the words of this Court:

The legislative history of the Act demonstrates
that Congress appreciated the unigue nature of the

Independent Counsel office it created and the dangers
the law posed to all touched by an investigation. The
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critical feature of the Act is that an independent

counsel, because he investigates high ranking members

in the Executive Branch, has a very large measure of

independence from the executive.

This Court went on to guote the legislative history, which
jidentified the same problem:

One of the serious problems with the aPpointment of a

truly independent special prosecutor [°} is that there

is no one [except, in limited circumstances, the court]

supervising the activities of the special prosecutor.

Inherent in such a situation is the possibility of a

runaway prosecutor or a special prosecutor who does not

bring the prosecutions that should be brought.
In re Sealed Motion, 880 F.2d 1367, 1370 (D.C. Cir. 1989) (quoting
S. Rep. No. 178, 95th Cong., 1lst Sess. 70 (1977) (1977 Senate
Report)). Acceptance of the risks posed by the independent
counsel procedure is only justified by the conflict of interest
that would otherwise exist. The rationale necessary to support
this extraordinary procedure weakens and eventually crumbles when
the investigation wanders from its focus on the person covered by
the provisions of the Act.

The limited scope of an independent counsel's jurisdiction
is thus of central importance to the statutory scheme. An
independent counsel's investigative and prosecutorial authority
is built around a core jurisdiction, which is the "subject matter
with fespect to which the Attorney General has reguested the
appointment of the independent counsel,” 28 U.S.C. § 593(b)(3).

These are the particular allegations involving a covered person

“The original title "special prosecutor" was changed to
"iridependent counsel"™ in the course of the 1982 Reauthorization
of the Act. :
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that were the focus of the preliminary investigation that led to
the appointment of the independent counsel. Depending on the
nature of the allegations, as well as the number of subjects and
their alleged roles, that core jurisdiction can be very broad,
involving a number of institutions and individuals and their
dealings with each other over a period of time, as was the case
with the Iran/Contra investigation, or it can be quite narrow, as
is the matter entrusted to Independent Counsel Smaltz.

In addition, when this Court is defining the original
jurisdiction of a newly appointed independent counsel, the
statute directs this Court to describe his or her authority
broadly enough to cover "related matters,” but only to the extent
necessary to ensure that the independent counsel has "adeqguate
authority to fully investigate and prosecute the subject matter
with respect to which the Attorney General has reguested the
appointment of the independent counsel." 28 U.S.C. § 593(b)(3).
"Reiated matters" covered by this Court's original grant of
jurisdiction thus include such matters as the possible
participation of suspected coconspirators, efforts by the subject
of the investigation to hide or disguise participation in the
alleged crime, and additional potential crimes arising from the
same facts described in the Attorney General's request for
appointment, such as a tax violation arising from a bribe that is
the subject of the referral.

B. Btatutory Framework for Referral of Related Matters:

Following appointment of an independent counsel, the statute also
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recognizes that additional "related matters" may arise that will
need to be and appropriately should be handled by the independent
counsel. The procedures established by Congress for referral of
these additional "related matters" are based on a recognition
that there is no clearcut boundary demarcating a criminal
investigation; the borders are hazy and may require adjustment as
an investigation progresses. See United States v. Wilson, 26
F.3d 142, 148 (D.C. Cir. 1994)("[s)ince the relationship between
ongoing DOJ investigations and OIC inquiries may not be apparent
from the very beginning of any given investigation, the Act
provides a mechanism through which the OIC and the DOJ may
clarify and fine-tune their respective jurisdictions,” citing
section 594(e)). The statute recognizes and the Department
agrees that in order to fully investigate and prosecute the core
offense -- the particular allegation against the covered person
that led to the appointment of the independent counsel -- the
independent counsel must have some authority to inguire into and
perhaps even prosecute other allegations against other
individuals.

The provision regarding referral of related matters is
section 594 (e), which provides in pertinent part:

(e} Referral of other matters to an independent
counsel.-- An independent counsel may ask the Attorney
General or the division of the court to refer to the
independent counsel matters related to the independent
counsel's prosecutorial jurisdiction, and the Attorney

General or the division of the court, as the case may be,
may refer such matters.
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Although section 5%4(e) does not define "related,"
assessment of whether a particular matter is "related” to an
independent counsel's core jurisdiction should be informed by
congress's use of the same term in section 593(b)(3), which
directs this Court to define an independent counsel's original
jurisdiction broadly enough to ensure that he or she is able to
"fully investigate and prosecute" his or her core jurisdiction.
Moreover, even if a matter is "related” to an independent
counsel's jurisdiction, the Attorney General is vested with
discretion in determining whether it should be referred. The
statute uses the permissive auxiliary "may" rather than "shall,"
and the legislative history makes it clear that the provision is
intended to permit a flexible, cooperative accommodation between
an independent counsel and the Department on matters outside an
independent counsel's core jurisdiction:

The Committee expects that there will have to be

coordination between the special prosecutor and the

Attorney General to sort out the jurisdiction of the

special prosecutor as it relates to the ongoing

investigations of the Department of Justice. If these

adjustments require the referral of related matters

from the Department of Justice to the special

prosecutor, there is no need to involve the division of

the court other than te inform the division of the

court that such an arrangement has been reached.
1977 Senate Report at 68-69. The Senate Report later points out,
"As was discussed with respect to section 594(e), there will have
to be a certain amount of coordination and cooperation between a
special prosecutor and the Department of Justice so that the

lines of jurisdiction between the Department and the special

prosecutor are clear and adequately encompass any peripheral
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matters related to the special prosecutor‘s jurisdiction."™ Id.
at 76.

Congress's prediction was correct. Over the years, the
Department of Justice has on many occasions analyzed requests for
referral of related matters and decided whether referral would be
appropriate. The Department carefully weighs all such requests,
giving great deference to the views of the independent counsel.
Each matter under consideration for referral is assessed on its
own merits, to determine whether it is necessary to support the
independent counsel's investigation of his core jurisdiction, or
whether the matter is so intricately intertwined with the
prosecutorial jurisdiction of the independent counse% that it
cannot reasonably be handled by the Department of Justice.

In the vast majority of cases, the relationship of the
matter to the independent counsel's investigation has been self-
evident. In such cases, the Department has been able either to
grant the independent counsel's request, or to work out a
mutually acceptable resolution, such as handling a matter
jointly, gee, e.g., Wilson, 26 F.3d at 151 (joint prosecution),
or retaining responsibility for handling the matter but keeping
the independent counsel fully informed as to its progress. The
Department has no desire to delay or disrupt any independent
counsel investigation, as evidenced by its substantial record of
cooperation and referring related matters when appropriate to

Mr. Smaltz and to other independent counsels.
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However, it is the Attorney General's concurrent
responsibility not to abdicate the Department's obligation to
handle all federal criminal investigations, unless a particular
investigation should be handled by an independent counsel. It is
that responsibility that the Department is fulfilling here.

C. These Matters are Not Related to Mr. Smaltz's
Jurisdiction: Independent Counsel Smaltz has an important, but
limited, assignment. His mandate, as requested by the Attorney
General and granted by this Court, is to investiéate whether
former Secretary Espy committed a federal criminal violation
"relating in any way to the acceptance of gifts by him from
organizations or individuals with business pending before the
Department of Agriculture."®

Mr? Smaltz has now requested that this Court vastly expand
that specific and limited assignment -~ both as to scope and to
persons. He requests that the Court give him authority to
investigate and prosecute any criminal violation "by any
organization or individual, related to any application, appeal,
or request for subsidy made to or considered by the United States
Department of Agriculture, for which Secretary of Agriculture
Michael Espy and/or his Chief of Staff Ronald Blackley intervened

in the application, approval, or review process.™



108

.
D

On its face, then, Mr. Smaltz's requested referral goes far

beyond the two specific matters he describes and claims are

5 Because Mr. Smaltz is conducting his investigation
independently from the Department of Justice, we have limited
independent knowledge of the underlying facts he represents to
this Court, and thus, for purposes of this Opposition, accept the
facts Mr. Smaltz sets out in his request.
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“related." His request would be improper for that reason alone,

if no other. But even a more narrowly drawn request would not

pass the relatedness test of section 594(e).

Such speculation, imn the view of the Department of Justice,
is not enough. Before the normal wheels of justice can be

derailed by referring a potential criminal case to an independent

counsel, the Attorney General should be satisfied that the case

y allegation would have to be referred to
.the Department of Justice for a determination of how it should be
handled. -

28 U.S.C.
591(b) (7), and the Independent Counsel Act no longer is
triggered by allegations against him.

such a
matter would in the ordinary course be handled by the Department.
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directly relates to the matter within the jurisdiction of the
independent counsel, or is nec-ssiry to advance resolution of the
matter that has been entrusted for handling to the independent
counsel.” If an independent counsel could assume control over
criminal matters otherwise entrusted to the Department of Justice
merely by conjecture about what might be discovered if granted
permission to explore such matters, there would exist no
princibled limits to an independent counsel's jurisdiction and

unbridled power.®

7 We note that even if this matter arguably were a related
matter, it is within the Attorney General's discretion to
determine whether referral is appropriate in light of all the
circumstances; the statute provides that she "may" refer such
matters to the independent counsel, but does not mandate
referral. The legislative history expressly recognizes that
there may be "peripherally related" matters as to which
jurisdiction will have to be "sorted out” between the Department
and the independent counsel. 1977 Senate Report at 69. There
may well be practical concerns why such a matter should be
handled by the Department rather than by an independent counsel,
see jinfra at 36-38, or vice versa, and the Act permits the
Attorney General to take such concerns into account in
determining whether referral in each case is appropriate.

B ¢critics of the Independent Counsel Act have repeatedly
expressed concern over the significant potential for abuse of
power by an independent counsel. They have observed that the
absence of the normal checks on conduct and exercise of
discretion that are built into the organizational structure of
the Department of Justice invites potential problems. As
emphasized by the Congress that originally passed the Act in
1978, "the prosecutorial jurisdiction of the special prosecutor
is one of the most important devices for the control of the
special prosecutor and the accountability of such a special
prosecutor."® 1577 Senate Report at 56. The expansive view of the
jurisdiction of an independent counsel advocated by Mr. Smaltz
would virtually eliminate that protection, as it would permit the
independent counsel to bring the full power of federal law
enforcement to bear, unrestrained by effective supervision or
budgetary constraints, wherever his or her speculation might
lead.
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A decision to grant an independent counsel authority to
investigate individuals who are not covered persons for crimes in
which the covered person did not participate is at the outer
limits of the underlying rationale for the independent counsel's
appointment; while proper in appropriate cases, such grants of
authority should be invoked with care and based on a firm factual
showing.' At the very least, approval of a referral of related
matters based on this rationale should be firmly based in a
factual showing supporting a conclusion that the particular
individual whom the inczcendent counsel seeks to investigate will
be able to provide substantial information concerning the subject
of the investigation -- here, alleged illegal gifts to former
Secretary Espy.

When the request concerns an individual who is twice removed
from the core jurisdiction, as is the case here, that solid
foundation in investigative facts should be clearer still.
Otherwise, there are no logical or principled limits on the
jurisdiction of an independent counsel. He is simply granted a
roving license to prosecute any individual whose path may have
crossed that of the covered person -~ and all individuals in turn
connected to that individual -- in hope that if criminal charges

can be brought, these individuals may have some relevant

, United States v. Tucker, 898 F.Supp. 654 (E.D. Ark.
1995)(appea1 pending). Although we do not agree with the

conclusion reached by the district court in Tucker that such
matters are per se unrelated and cannot under any circumstances
be referred to an independent counsel, we recognize the
legitimacy of the concern expressed by that court over the
potential for abuse posed by such referrals.
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information that they can be persuaded to offer. A wide range of
persons would thus be swept within the potential scope of an
independent counsel's prosecutorial jurisdiction simply because
they are friends, neighbors, family members or business
acquaintances of the subject of the independent counsel's
investigation.

This does not mean, of course, that any information
Mr. Smaltz develops cannot be pursued. He represents that he has
evidence of a fraud against the government committed by two
farmers in Mississippi. The Department is always interested in
specific, credible evidence of federal crimes, and stands ready
to investigate and, if appropriate, prosecute any such offenses.
Furtﬁermore, as is routinely done in such matters, if these
farmers have in fact committed federal crimes warranting
prosecution,’ and their cooperation can be obtained, we would
inform the independent counsel and afford him the opportunity to
interview the farmers, so that he can seek to add some substance
to what is now only speculation. Cooperation on such matters
between the Department and independent counsels is routine and
has a long and successful history.

D. Mr. Bmaltz’'s reguest does pot come within the factors
outlined in the Tucker amicus brief: Citing the Department of
Justice's amicus brief in the appeal of United States v. Tucker,
898 F.Supp. 654 (E.D. Ark. 1995), Mr. Smaltz attempts to persuade

1 We can express no view on the merits of the case
Mr. Smaltz claims to have developed until we have reviewed the
investigative record.
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this Court that there exist Justice Department "“guidelines"
concerning referral of related matters. He contends that these
guidelines consist of "eight factors" that are to be "weighed in
deciding whether a matter is related to an independent counsel's
prosecutorial jurisdiction,” and that his reguest meets that
test. Application at 3, 20-21. In fact, there are no fixed
"guidelines" governing referral of related matters, and the
Department does not "weigh eight factors" in deciding whether to
refer such matters. Rather, each request is analyzed
individually, on its own merits, with all the unique
circumstances of the particular investigation and its needs taken
into account.

In Tucker, the independent counsel obtained jurisdiction
over the defendant by referral as a related matter from the
Attorney General. That referral was later confirmed by an Order
of this Court granting the independent counsel jurisdiction.
Nevertheless, the defendant sought dismissal of the charges
against him, arguing that the allegations against him were not
related, and that the referral was not proper. The Department of
Justice entered the litigation as amicus, argquing that the
district court lacked jurisdiction to consider a challenge to the
discretionary decision by the Attorney General to refer a related

matter to an independent counsel.

" The district court in Tucker rejected the arguments both
of the Attorney General and of the independent counsel, and
dismissed the indictment. That holding is currently on appeal.
The holding of the district court, if followed here, would bar
referral of the matters sought by Mr. Smaltz. Taking an
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In the course of its amicus brief, the Department explained
why it would be impractical and inappropriate for the court to
attempt to revisit, long after the original decision had been
made, the discretionary determination by the Attorney General
that referral was warranted. Such review, it was suggested,
would require the district court, in the context of an open
adversary proceeding, to delve into the details of the
investigative strategy of the independent counsel, and would
involve second-guessing the Attorney General on her assessment of
whether and how investigation of a related matter would in the
future facilitate an independent counsel in the investigation of
the matters encompassed by the core jurisdiction. To illustrate
how difficult and inappropriate such a reassessment would be, the
Department described for the district court several of the myriad
factors that might be considered by the Attorney General in
deciding whether a particular matter should be referred.

This sampling of factors, misdescribed by Mr. Smaltz as a

set of “guidelines," is by no means a "test" which results in

extremely narrow view of what can be considered "related," the
district court concluded that since the defendants were not among
those named in the independent counsel's original grant of
jurisdiction and the conduct described in the indictment was not
part of the original grant of jurisdiction, the matter could not,
by definition, be "related."™

Although this Court should deny Mr. Smaltz's request, it
should not be for the reasons articulated in Tucker. Tucker was,
we believe, wrongly decided. The concept '‘of related matters,
though not nearly so boundless and far-ranging as Mr. Smaltz
would suggest, is considerably more flexible and responsive to
the needs of a criminal investigation than the Tucker court was
willing to recognize.
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automatic referral if a certain percentage of factors are
satisfied. Rather, it is a partial catalogue of issues that the
Attorney General could choose to take into account in assessing a
matter under consideration for referral. Thus, Mr. Smaltz's
reliance on these factors is misplaced; they were not offered in
the Tucker matter as a framework for decisionmaking.

Even were it appropriate to rely on these factors as
guidelines for decisionmaking, Mr. Smaltz's request satisfies few
if any of the factors described in the Tucker brief:

(1) Same subiject or target: Mr. Smaltz's request involves
two farmers, not former Secretary Espy.®

(2) Allecation involves "kev witnesses: (NN

SRR
L
e

(3) Extensive overlap of potentjal witpnesses: There is no
apparent overlap of potential witnesses between the matter
Mr. Smaltz is requesting be referred, which involves alleged
fraud in an application for government benefits and turns on the
facts of how a farm was managed, and the allegations that former
Secretary Espy accepted illegal gratuities.

(4) Efficiencies and economies of prosecution: It is a rare

case in which efficiency and economy argue in favor of an

17
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independent counsel handling a matter. By every measure, turning
a matter over to an independent counsel inevitably results in
substantial costs and burdens to our justice system.13 Should
this apparently straightforward fraud matter warrant prosecution,
the Department is staffed with prosecutors capable of efficiently
and economically handling this matter.

(5) wWhether the independent counsel discovered the crime
in the course of his jinvestigation: While Mr. Smaltz did run
across this matter in the course of his investigation, he
concedes that it was a matter that had already been looked into
by the Inspector General and the Department of Justice wholly
independently. Application at 9 n.6. This negates the
supposition that it is a matter so factually intertwined with
Mr. Smaltz's investigation that handling by him is warranted.

(6) Same legal issues involved: The reference in the
Tucker brief to "the same legal issues" involved an example
wherein the independent counsel's potential prosecution turned on
a complex statutory analysis and its application to a particular
set of facts; the related matter presented many of the same
issues, and it was therefore particularly appropriate that a
consistent analysis and legal position be developed. No such

unusual circumstances exist here.

3 A simple comparison of the monthly expenditures of any
independent counsel'’s office with a similar sized prosecutorial
office within the Department of Justice provides a graphic
illustration of that reality.
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(7) i same_s
underlving facts as did the core jurisdiction: The underlying
facts of Mr. Smaltz's jurisdiction relate to whether former
Secretary Espy accepted illegal gifts from Tyson Foods and other
companies regulated by the Department of Agriculture. S
<P
b

(8) Parallel conduct: The final factor is whether the
requested referral concerns conduct that parallels that of
individuals already under investigation. m
R
“ To the best of our knowledge, ncne of

the matters under investigation by Mr. Smaltz pursuant to the
appointment made following this Department's preliminary
investigation involves such fraud, and Mr. Smaltz has identified
none.

Having rebutted Mr. Smaltz's argument that his request fits
within the factors set out in Tucker, it should be reiterated
that these factors are not a “test" which if met results in
referral. To the contrary, the question to be considered by the
Attorney General is whether the particular matter, in light of
all the circumstances of the case, warrants referral as a related
matter because it will advance the resolution of the independent
counsel's core jurisdiction, or because it is inextricably

intertwined with the facts of the underlying case. This is the
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test, and it simply is not met by the facts of Mr. Smaltz's
request.

E. This Matter Does Not “Arise Out Of" Mr. Smaltz's
Investigation: In his argument that this request to prosecute
two farmers for fraud is "related" to his responsibility to
determine whether to prosecute former Secretary Espy for
accepting gifts, Mr. Smaltz repeatedly makes reference to his
jurisdiction to investigate matters that "arise out of" his
investigation. Application at 4, 12-14. It is clear that the
Act intends and the jurisdiction granted by this Court makes
explicit that Mr. Smaltz has such jurisdiction. Mr. Smaltz seems
to suggest, however, that this language means that he has
juriédiction over any potential federal crime which he happens to
discover in the course of his investigation. This is a serious
misreading of the Act.

The straightforward language of both the Act and
Mr. Smaltz's jurisdictional grant from this Court makes it clear
that this grant of authority permits him to investigate crimes
stemming from efforts to stall, interfere with or obstruct the
investigation itself, such as perjury, destruction of documents,

or witness intimidation.' It has nothing to do with previous

“ The Act provides, at 28 U.S.C. § 593(b) (3):

[(The Independent Counsel's) jurisdiction shall also
include the authority to investigate and prosecute
Federal crimes ... that may arise out of the
investigation or prosecution of the matter with respect
to which the Attorney General's request was made,
including perjury, obstruction of justice, destruction
of evidence, and intimidation of witnesses.
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crimes discovered in the course of the investigation; to fall
within the scope of this grant of jurisdiction, it is the grime
that must “arise out of" the investigation, not the evidence of
the crime.

II. RENCE
FOR R

Even apart from the question of whether Mr. Smaltz's request
involves related matters, referral by this Court must be denied
when, as here, the Attorney General does not concur in the
referral. 1In order for section 594(e) to avoid constitutional
infirmities, it must be interpreted to reguire the concurrence of
the Attorney General at some point in the referral process.

As set out above, section 594(e) provides:

(e) Referral of other matters to an independent
counsel.-- An independent counsel may ask the Attorney

General or the division of the court to refer to the

independent counsel matters related to the independent
counsel's prosecutorial jurisdiction, and the Attorney

If this language were not sufficiently clear, the legislative
history makes explicit that this additional authority deals with
crimes that arise out of the independent counsel's investigation.
The 1987 House Report states that the language is intended to
ensure that the Independent Counsel has authority over "“any
allegations relating to obstruction of the investigation itself.”
H.R. Rep. No. 316, 100th Cong., 1st Sess. 37 (1987). The 1987
Senate Report points out that the language

. clarifies the scope of an independent counsel's
prosecutorial jurisdiction by providing that it
automatically includes the authority to investigate and
prosecute federal crimes which may arise out of the
investigation or prosecution itself. Such crimes
include but are not limited to perjury, obstruction of
justice, destruction of evidence and intimidation of
witnesses.

S. Rep. No. 123, 100th Cong., lst Sess. 20 (1987).
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General or the division of the court, as the case may be,
may refer such matters.

The previous version of section 594(e) (as originally enacted in
1978, amended in 1982 only to change original title "special
prosecutor" to "independent counsel"), provided in pertinent
part:

(e) A[n) independent counsel may ask the Attorney

General or the division of the court to refer matters

related to the independent counsel‘'s prosecutorial

jurisdiction.

As is clear from the statutory language, Congress did intend
that an independent counsel could request referral of matters
related to his original jurisdiction from the Special Division.
While this provision permits an independent counsel to obtain the
greater formality of a court order, as opposed to a simple letter
of referral from the Department of Justice, section 5%4(e),
properly interpreted, requires that such an order be issued only
after consultation with and concurrence of the Department of
Justice.

Interpreting the original version of section 594(e), in
In re Olson, 818 F.2d 34 (D.C. Cir. 1987), this Court considered

the proper interpretation of section 594 (e).' After exploring

% In Qlson, Congress had sent to the Department of Justice
a lengthy study of the Department's handling of a dispute among
Congress, the Department and the Environmental Protection Agency
(EPA) concerning Congress's right to access to documents
concerning enforcement of the Superfund Law. Among other
criticisms, the study alleged that numerous individuals in the
Department and EPA had violated federal criminal law by making
false or misleading statements to Congress or by obstructing the
congressional investigation.



121

26
the central importance of the active role of the Attorney General
in the entire statutory scheme, to provide both practical and
constitutional support to the functioning of the Act, the Court
held that it lacked power to refer prosecutorial jurisdiction
over a matter to an independent counsel in a situation where the
Attorney General had already determined that the matter should

not be referred to the independent counsel.'

Following a preliminary investigation, the Attorney General
requested the appointment of an independent counsel to
investigate allegations against former Assistant Attorney General
Theodore Olson, but declined to seek appointment with respect to
other covered persons named in the report. After a period of
investigation, the independent counsel regquested that the
Attorney General refer the allegations against the other covered
persons as related matters; the Attorney General declined,
stating that his previous conclusion that the allegations did not
warrant further investigation was final. The independent counsel
then turned to this Court, requesting that it refer the matters
pursuant to section 5%4(e). This Court held that it was without
power to refer a matter to an independent counsel when the
Attorney General had previously declined to do so.

' The Department does not take the position that the
informal consultation that occurred between the Independent
Counsel's Office and the Department in this case by itself brings
this matter within the scope of the holding in Qlson that a
previous rejection by the Attorney General bars the Court from
referring a matter. To conclude that the QOlsopn bar is triggered
by informal consultation such as occurred here would be
destructive to the necessary working relationship between the
Department and independent counsels; such a result would both
discourage such informal consultation and encourage future ex
parte filings with the Court. The Act should not be interpreted
in any way that would discourage cooperation and communication
between the Department and independent counsels or encourage
independent counsels to bypass the Department. Rather, as is
discussed in more detail later, the underlying logic of Olson
leads to a holding that should an independent counsel seek
referral of a related matter from the Court, the affirmative
concurrence of the Attorney General is a necessary part of the
process. This interpretation of the Act will encourage a
responsible dialogue between independent counsels and the
Department to resolve jurisdictional issues and promote
cooperation.
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Although the Qlson Court relied on statutory construction to
reach its conclusion, that analysis went hand in hand with the
Court's immediately preceding constitutional discussion
emphasizing the "broad power and authority of the Attorney
General {which is}) closely interwoven into the statutory scheme."
Id. at 45. Thus, the Court's holding that section 594 (e) does
not permit such a referral should be read as reflecting the
Court's recognition of the serious constitutional problems that
would be created by a scheme that would permit judicial
allocation of prosecutorial jurisdiction over the objection of
the Executive Branch; as the Court held, the Act's procedures "do
not by any means constitute an assumption of the constitutional
field of action of the Executive Branch in enforcing the criminal
law." Id. at 44.

While the narrow ruling of Qlson was that a referral of a
related matter could not be made by the Court over the previous
refusal by the Attorney General to refer the matter, the logic of
QOlson leads clearly to the conclusion that the affirmative
concurrence of the Attorney General is required before a related
matter referral can or should be granted by this Court. The
decision cannot and should not be read to suggest that an
independent counsel could be permitted to sidestep the
restrictions imposed in Qlsop by going directly to this Court for
authority over additional criminal matters without consultation
with and the approval of the Department of Justice at some point

in the process. E}iminating the vital role of the Department
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would create grave constitutional tensions and the potential for
institutional conflict between two investigative and
prosecutorial entities which can and should be avoided in every
case.

The ruling by this Court in Olson, properly read as
requiring the concurrence of the Attorney General, would seem te
settle this matter; as set out above, the Attorney General has
informed this Court of her conclusion that these matters should
not be referred. Mr. Smaltz apparently agrees that Qlson stands
for the proposition tha:t referral of a related matter by the
Court "would be proper only at the specific request of the
Attorney General." Application at 15. Mr. Smaltz argues,
however, that a change was made by Congress in 1987 En the
wording of section 594 (e), which essentially overruled the

holding of this Court in Qlson.

A simple comparison of the wording of the two provisions, as
set out above, demonstrates the fallacy of this argument; while a
final clause is added for clarity, the facial meaning of section
594 (e) as amended in 1987 differs not at all from the earlier
version. Surely if Congress intended to override the ruling in

Olson, and felt that it could do so within constitutional limits,

it would have done so clearly.

In any event, the legislative history illuminates the error
Mr. Smaltz is making. In 1987, Congress was concerned about the
decision of the Department and the Court's ruling in Qlson --

some in Congress felt the Attorney General had erred in his
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decision on referral -- and considered the problem of
jurisdictional disputes between the Department and an independent
counsel. Legislative proposals were offered ~-- but not passed --
which would have removed or limited the .authority of the Attorney
General over an independent counsel's reguests for referral of
additional matters or expansions of jurisdiction.

In the end, however, Congress recognized that the authority
of the Attorney General over the management of criminal
investigations, and her assessment and corncurrence that matters
should be handled by an independent counsel, are necessary to
support the delicate constitutional balance achieved in this Act.
S. Rep. 123, 100th Cong., 1lst Sess. 24 (1987). Therefore, while
Congfess differentiated between the concepts of expansion of
jurisdiction (section 593(c)) and referral of related matters
(section 594 (e)); established new, stricter procedures for
expansions of jurisdiction; and rewrote the section on referrals
slightly, it in no way changed the standards governing section
594 (e) "related matter" referrals. The new section 594 (e) as
passed by Congress was the version contained in the House Bill,
and, as the Conference Committee observed:

The House Bill also changes the wording of the referral

provision set forth in Section 594(e) to glarify but

o ange jts scope.
:::‘The conference agreement ... follows the House
language on the procedures to be followed by an

independent counsel in seeking referral of a related
matter(.]}
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H.R. Conf. Rep. 452, 100th Cong., lst Sess. 28-29 (1987) (emphasis
added). Thus, this Court's opinion in Qlson continues as settled
precedent with respect to section 594(e).

Any contrary view would raise grave constitutional issues.
The President has primary constitutional responsibility for
ensuring that the laws are faithfully executed and that
allegations of criminal conduct are properly investigated and, if
appropriate, prosecuted on behalf of the United States; this
authority in turn has been vested in the Attorney General.
Absent a reqguirement of consultation and concurrence, this
constitutional role, part of the executive power reserved to the
President by the Constitution, would be shifted impermissibly to
the judiciary.

Thus, this Court should not read the referral provisions
to permit the judiciary to remove authority for the investigation
and prosecution of a federal criminal matter from the Department
of Justice and assign it to an independent counsel without the

concurrence of the Attorney General.'” Even when such matters

V7 The Department understands that in one previous instance,
this Court referred a matter involving a covered person to an
independent counsel without consultation with the Department.
Insofar as the record reflects, this Court did not consider the
issues raised here when that referral was made, and because it
was not consulted, the views of the Department were not available
to the Court.

It is noteworthy that even in the hypothetical event of
allegations of serious criminal misconduct by the Attorney
General herself -- in theory the strongest case for not involving
the Department ~- the Act acknowledges the Department's critical
role, proceeding under normal recusal procedures, in assessing
the allegation and determining whether it should be investigated
by an independent counsel. 28 U.S.C. § 591(e)(1). In any event,
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involve covered persons, as to whom there is a statutory
presumption of a conflict of interest, that decision is left to
the unreviewable discretion of the Attorney General. 28 U.S.C.
§§ 592(f) and 593(d). An interpretation that the opposite result
can be obtained through the referral provision is wholly
unnecessary, would result in serious practical problems, see
discussion infra at 36-38, and would gravely unbalance the
efforts by the drafters of the Independent Counsel Act to
accommodate the Separation of Powers concerns created by the
participation of this Court in the independent counsel

process.'®

»
in this case there are not even any such extraordinary prudential
concerns that could be used to support a failure to obtain the
concurrence of the Department.

8 The tripartite structure of separate executive,
legislative and judicial power is at "the heart of the
Constitution.”™ Buckley v. Valeo, 424 U.S. 1, 119 (1976). See,
@.d., The Federalist No. 47 at 301 (Madison), No. 48 at 308
(Madison), No. 72 at 435 (Hamilton). The Framers made it clear
that the three Branches were to "be largely separate from one
another." Buckley, 424 U.S. at 120. Their objective was not only
to diffuse power, but also to focus responsibility and
accountability for the exercise of the powers of government.

The management of a criminal investigation is indisputably
an "executive® -~ as opposed to a "legislative" or "judicial" --
function. See, e.g., Heckler v. Chaney, 470 U.S. 821, 832
(1985). See alsgQ 1977 Senate Report at § ("The responsxbxlxty
for law enforcement is placed upon the executive branch of the
Federal Government™).. The decision whether to bring a
prosecution in a particular case has long been recognized to lie
within the discretion of the Executive Branch and not to be
subject to judicial control. See Upjted States v. Nixon, 418
U.S. 683, 693 (1974); United States v. Thompson, 251 U.S. 407,
415 (1920); Unjited States v. Cox, 342 F.2d 167 (Sth Cir.) (en
banc), cert. denjed, 381 U.S. 935 (1965); see also Ullman v,
gn;;_g_ssgggg, 350 U.S. 422 (1956) (immunxty decisions); Ex_parte

United States, 287 -U.S. 241 (1932).
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Indeed, the logic of the decision of the Supreme Court in
Morrison v. Olson, 487 U.S. 654 (1988), compels the conclusion
that consultation with and the concurrence of the Attorney
General are required when referring related matters. In
Morrison, the Court rejected the argument that the Act was

—“unconstitutional, but recognized the fragility of the
constitutional balance struck by the drafters of the Act and the
threat that would be posed by an overbroad interpretation. Key
to the Court's decision was its conclusion that the role of the
Special Division as speszified in the Act was "not a significant
encroachment"™ upon executive power. Morrison, 487 U.S. at 680~
685. After holding that the Special Division could
constitutionally appoint independent counsels based on the
Appointments Clause of the Constitution, U.S. Const., Art. II,
§ 2, cl.2, the Court went on to consider the argument that the
additional later duties entrusted to this Court in the Act,
including referrals pursuant to section 594(e), violated the
constitutional Separation of Powers.

The Supreme Court rejected that argument. It found that
this Court's additional duties are merely passive, such as
receiving reports, or, to the extent they reguire the exercise of
"some judgment and discretion ... are themselves essentially
ministerial," jid. at 681, and thus not a significant encroachment
on Executive Branch responsibilities. Therefore, the Supreme
Court held, there was no violation of Separation of Powers in the

Act, so long as the Act is properly and narrowly interpreted.
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The Court's discussion of one of these additional duties is
particularly illuminating here. The Court regarded the Special
Division's power to terminate the office of an independent
counsel, 28 U.S.C. § 596(b) (2), as the most "doubtful"” of the
additional powers granted to this Court, and the one that came
the closest to crossing the Separation of Powers line. However,
the Court concluded that, narrowly interpreted, that authority
too was within constitutional bounds:

We think that the Court of Appeals overstated the matter
when it described the power to terminate as a "broadsword
and ... rapier" that enables the court to "control the pace
and depth of the independent counsel's activities." The
provision has not been tested in practice and we do not mean
to say that an adventurous special court could not
reasonably construe the provision as did the Court of
Appeals; but it is the duty of federal courts tg construe a

ve i corstl k TREfirmitic
... and to that end we think a narrow construction js
appropriate here. ... As we see it, "termination" ({by the
court] may occur only when the duties of the counsel are
truly "completed"™ or "so substantially completed"” that there
remains no need for any continuing action by the independent
counsel. ... S0 construed, the Special Division's power to
terminate does not pose a sufficient threat of judicial
intrusion into matters that are more properly within the
Executive's authority to require that the Act be invalidated
as inconsistent with Article III.

Morrison, 487 U.S. at 692-693 (emphasis added; citations
omitted). The Court therefore concluded that while a broad,
expansive reading of the Act might suggest that both the Attorney
General and the Court have power to remove the independent
counsel, in fact that power is vested solely with the Attorney
General. Similarly, while section 594 (e) conceivably could be
read to permit this Court alone to refer matters, it is the "duty

of federal courts to contrue a statute in order to save it from
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constitutional infirmities," Jd., and thus it must be read to
require the concurrence of the Attorney General.

Morrison also makes clear that referral of matters by this
Court without the concurrence of the Attorney Gene{al would be
improper for another reason. In addition to the role of the
Eéécial Division, the Court examined the office of the
independent counsel itself under the Act, to determine whether

the Act was rendered unconstitutional "by prevent{ing] the

Executive Branch from accomplishing its constitutionally assigned

functions." JId, at 695 (gquoting Nixon v. Administrator of
General Services, 433 U.S. 425, 443 (1977)). The Court concluded

that while the Independent Counsel Act undeniably reduces the
amount of control or supervision the Attorney General'exercises,
the Attorney General nevertheless retained several means of
supervising or controlling the prosecutorial powers that may be
wielded by an independent counsel, sufficient to pass
constitutional muster.

Chief among these was the removal power, but of nearly equal
weight was the Attorney General's power to decline to refer
matters to an independent counsel, and to establish the facts
which will form the boundaries of the independent counsel's
jurisdiction:

No independent counsel may be appointed without a specific

request by the Attorney General, and the Attorney General's

decision not to request appointment if he finds "no
reasonable grounds to believe that further investigation is
warranted" is committed to his unreviewable discretion. The

Act thus gives the Executive a degree of control over the

power to initiate an investigation by the independent
counsel. In addition, the jurisdiction of the independent
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counsel is defined with reference to the facts submitted by
the Attorney General{.]

Id, at 696. In contrast to this control exercised by the
Attorney General, Morrison also makes clear that beyond the power
to appoint and define the independent counsel's original

—Jjurisdiction based on the facts provided by the Attorney General,
this Court "has no power to supervise or control the activities
of the counsel.®" JId. at 695.

Were an independent counsel to have the power to seek
referral of additional matters without the concurrence of the
Attorney General, these clear principles at the heart of the
Morrison decision would be viclated. The Attorney General would
play no role in deciding whether a particular investigation
should be conducted by the independent counsel or in developing
the facts that should serve to sketch out the parameters of his
or her jurisdiction, and this Court would be pl;ced in the
position of supervising the independent counsel in his
fecommendations as to whether particular matters should be
handled by his office because they are related.

Thus, the constitutionality of the Act would be fatally
undermined by an interpretation of section 594(e) that tﬁis Court
has the power to refer matters to an independent counsel without
consultation with and the concurrence of the Attorney General.
Such extraordinary power and authority to unilaterally allocate
responsibility for the investigation and prosecution of fedéral
crimes, a core executive function, could hardly be described as

"passive" or "ministerial." This Court should follow the
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guidance of the Supreme Court in Morrison and interpret section
594 (e) narrowly and prudentially, recognizing the authority and
responsibility of the Attorney General in this area. See, In re
Sealed Motion, 880 F.2d at 1376 n.13 (Special Division will
observe Supreme Court's admonition to interpret Independent
Counsel Act narrowly).

Practical considerations demonstrate the wisdom of these
constitutional limitations on this Court's power. This is not
simply an abstract issue of power and authority; there are also
numerous practical ramifications to the decision to refer a
related matter. It should be kept in mind that the subject of a
potential referral to an independent counsel need not be a
covered person, and need not be directly involved in any
wrongdoing with a covered person.'” Absent a consultation
requirement, the Attorney General would have no ready means even
to know that an independent counsel had authority over a

particular matter.

¥ Tucker, supra, apparently would hold that this sort of
direct link to the original jurisdiction is required before
referral can be made; however, it has always been the view of the
Department that with an adequate factual basis, matters involving
other individuals and other alleged crimes can be considered
related and properly referred by it to an independent counsel, as
it did with respect to the matter under dispute in Tucker. The
Department has filed an amicus brief in the independent counsel's
appeal of the Tucker decision, in support of the position that
the Attorney General's decision to refer a related matter is not
reviewable. The weak link with respect to Mr. Smaltz's request
is the lack of a sufficient factual showing to support a
conclusion that the matter over which he has requested
jurisdiction is related.
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The negative consequences could be substantial. For
example, a subject of an investigation proposed by an independent
counsel, unknown to the independent counsel and to the Court, may
be a critical witness in an important ongoing investigation, and
the sudden unanticipated intervention by the independent counsel
could seriously disrupt that investigation. Similarly, if the
referral the independent counsel has requested from the Court is
already under investigation by the Attorney General, an untimely
referral could imperil years of careful investigative work.
Likewise, if that subject, again unknown to the independent
counsel and the Court, were serving as a confidential informant,
participating in a sensitive undercover investigation, an
untimely intrusion by the independent counsel could destroy the
investigation.

On another front, the Department devotes considerable
resources to careful review and selection of appropriate cases in
which to seek to advance theories of the law it believes to be in
the public interest. A single case brought by an unsupervised
independent counsel without consideration for its impact on
future prosecutions can prove the saying, "bad facts make bad
law,* which will bind federal prosecutors in the future.

There could be serious repercussions to the independent
counsel's investigatﬁon as well if he or she could begin
investigation of a new matter without consultation with the
Department. For example, if the Departmeﬁt were investigating

the same matter, plea bargains could be negotiated, witnesses
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interviewed or immunities granted without the Department's
knowledge that the independent counsel was also interested in the
matter. While these negative consegquences are to some extent a
risk inherent in the independent counsel system, they are
minimized by strictly observing the limits of an independent
counsel's jurisdiction, by encouraging ongoing consultation with
the Department concerning Departmental policies, see, 28 U.s.C.
§ 594 (f) (requiring ongoing consultation between an independent
counsel and the Department), and by requiring consultation with
and the concurrence of the Attorney General before additional
matters can be referred to an independent counsel.

If this Court were to make such referrals without
consultation and approval, the Court would be usurping the role
and responsibility of the Attorney General, so carefully
acknowledged in the structure of the Independent Counsel Act and
in the words of both this Court and the Supreme Ccurt, to assess
the merits of every allegation and determine whether further
investigation of that allegation is warranted. Allegations
against covered persons, as to whom there is a statutory
assumption that the Department has a conflict of interest,
require a preliminary investigation by the Attorney General to
assess their merits, followed by an unreviewable decision by the
Attorney General as to whether or not to refer the matter to an
independent counsel. Given this carefully balanced structure, it

would be odd indeed if allegations against ordinary citizens
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could be assigned to an independent counsel without the consent
or even the knowledge of the Attorney General.

This Court can, and should, avoid all the practical and
constitutional issues lurking in section S594(e) simply by
interpreting that provision to require the Department be
consulted and its concurrence obtained before referral of related
matters will be approved by the Court.

CONCLUSION
For the reasons stated above, Independent Counsel Smalt2's

Application should be denied by this Court.

Respectfully submitted,

~ ) ;
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IN RE: Alphonso Michael
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APPLICATION FOR REFERRAL OF RELATED MATTERS

L Introduction

The Department of Justice vigorously opposes any referral to the
Independent Counsel for which it is not the definitive jurisdictional gatekeeper.
This desire to maintain what it sees as its singular prerogative to oversee the
course of an Independent Counsel investigation has led it to seriously misstate
both the factual predicate behind the Application and the law upon which the
Special Division’s decision must be based. However, prior to a detailed discus-
sion of the errors in the Opposition, it might be helpful to consider some of the

points on which the Department and the Independent Counsel are in agreement.
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The Independent Counsel does not dispute that his jurisdiction is
limited, and that it ultimately derives from the jurisdictional grant set forth in his
appointment. Nor does he dispute that before pursuing a matter outside his
defined jurisdiction he must obtain an expansion of jurisdiction under 28 U.S.C.

§ 593(c) or, depending upon the breadth of the jurisdictional grant, the referral of a
related matter under § 594(e). He also does not dispute that such a referral can be
made only if the matter to be referred relates to his “prosecutorial jurisdiction.”

Although they start with this same understanding of the fundamental
law, the Department and the Independent Counsel obviously do not agree on
whether the Application for referral should be granted. The Depaftment maintains
that it must keep control over the Independent Counsel’s investigation by setting
itself up as the final arbiter of whether this or any referral should be made. To
campel this conclusion, it radically misstates the facts behind the Application and
the law that govemns referral of related matters to an independent counsel.

In the end, the Department seeks to achieve the result that the
independent counsel statute was specifically designed to prevent: Justice Depart-
ment control over the investigation of a high-level executive branch official. The
Special Division should resist the Department’s insistence that control over the
course of the investigation be turned over to it, and should consider the requested

referral on the merits. The merits dictate that the referral be granted.

2
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II.  The Requested Referral Is Related to the Independent Counsel's
Prosecutorial Jurisdiction

A.  The Opposition Misstates the Independent
Counsel’s Jurisdiction

As a preliminary matter, we must note that the Opposition repeatedly
misstates the scope of the Independent Counsel’s existing jurisdiction. For
example, at pages 1 and 3 of the Opposition, small portions of the jurisdictional
grant are quoted as if they state the entirety of the jurisdiction, while the other
broader clauses of the grant are ignored. (The grant is set out in full at Exhibit 1 to
the Application.) The Opposition ignores some of the broadest clauses of the
grant, despite the fact (or perhaps because of the fact) that these were primarily
drafted by the Department of Justice (save for the last paragraph) in its request for
appointment of the independent counsel and adopted verbatim by the Special
Division in the Order of Appointment.

To hammer home this attempted limitation of the Independent
Counsel’s mandate, the Opposition includes at pages 23 t0 24 a gratuitéus and
grudging elucidation of his jurisdiction. The purpose of the Department’s exposi-
tion is to assert that certain clauses of the mandate are far more limited in scope
than they appear. Thus, the Department argues that the clauses of the jurisdic-

tional mandate that include the words “arises out of”’ can only grant him authority
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to investigate crimes committed in the course of the investigation. This leads the
Department to an irrelevant discussion of the legislative history behind 28 U.S.C.
§ 594(e) -- irrelevant because it is the words of the mandate that are at issue, not
the words of the statute. The mandate on its face is quite clearly not so limited. It
not only gives the Independent Counsel the power to investigate Espy’s receipt of
gratuities, as the Department acknowledges, but it also gives the Independent

Counsel the power to:

(1) “investigate other allegations or evidence of violation of
any federal criminal law . . . by any organization or
individual developed during the Independent Counsel’s
investigation . . . and connected with or arising out of
that investigation;”’

(2) “seek indictments and to prosecute any organizations or
individuals involved in any of the matters described
above, who are reasonably believed to have committed a
violation of any federal criminal law arising out of such
matters, including [anyone who has] engaged in an un-
lawful conspiracy or who has aided and abetted any
federal offense;” and

'This provision is identical to a provision appearing in the order appointing Mr.
Starr in the Madison Guaranty matter. Mr. Starr’s initial jurisdictional grant was
identical to that the Attorney General gave the Department’s Special Prosecutor, Mr.
Fiske. This provision may well have been the basis for a § 594(e) referral of the
Tucker, Hubbell, Branscum. Hill and other matters by this Court. We request the
Court judicially notice that this broad jurisdictional grant “to investigate other
allegations or evidence of violations of any criminal law . . . . by any organization or
individual developed during the Independent Counsel’s investigation referred to
above and connected with or arising out of that investigation” does not appear in the
jurisdictional grants in the Olson, Deaver, Cisneros, and Brown matters.

4
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(3) “fully investigate and prosecute the subject matter with
respect to which the Attorney General requested the
appointment of independent counsel, as hereinbefore set
forth, and all matters and individuals whose acts may be
related to that subject matter, inclusive of authority to
investigate and prosecute federal crimes . . . that may
arise out of the above described matter, including per-
jury, obstruction of justice, destruction of evidence, and
intimidation of witnesses.”

The Department acknowledges none of these provisions.

Clearly these provisions are not simply limited to the prosecution of
crimes committed in the course of the investigation, as the Department argues at
page 24 of its Opposition. In fact, the mandate has an entire separate paragraph
devoted exclusively to such crimes:

The Independent Counsel shall have jurisdiction

and authority to investigate any violation of 28 U.S.C.

§ 1826, or any obstruction of the due administration of

justice, or any material false testimony or statement in

violation of federal criminal law, in connection with any

investigation of the matters described above.

Under the Department’s narrow view of the law, this paragraph is obviously
nothing but entirely redundant surplusage.

In appointing the Independent Counsel, the Special Division clearly
gave him full authority to pursue his investigation to the maximum extent contem-

plated by the statute. The Department’s misreading of the mandate cannot change

this fundamental fact.



145

B.  The Opposition Mischaracterizes the Matter to Be Referred
Perhaps the most telling aspect of the Justice Department’s
Opposition to the pending Application is its stubborn insistence on repeatedly, and

seriously, misstating its substance. According to the Department, the Independent

Counsel-wants simply to prosecute two “farmers in Mississippi” for fraud.

Opposiion a pp.12-13. GRS

The Independent Counsel gave the Department of Justice the Application and
accompanying declarations, in draft form. in advance of its filing with the Special
Division. It is simply inaccurate for the Department to suggest, as it does at footnotes

3 and 10 of the Opposition. that the Department is not conversant with the facts
underlving this Application.
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C.  The Matter to Be Referred Clearly Relates to the Independent
Counsel’s Prosecutorial Jurisdiction

The Department’s fundamental argument is that the requested referral
simply is not related to the Independent Counsel’s prosecutorial jurisdiction
within the meaning of § 594(e). The Department is purposely vague about what it

would take to find a matter related. since it views this as a question within its own
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sole discretion and does not want to share its decision-making process with
anyone else, including the Special Division.

Some of its suggestions clearly do not comport with the statute. For
example, the Department would require that the matter referred “directly relates”
to the matter within the independent counsel’s jurisdiction, or is necessary to

‘advance the resolution of that matter. Opposition at pp.14-15. While for its own
purposes the Department would transmute “related to the independent counsel’s
prosecutorial jurisdiction” into “directly related to the subject matter,” it is worth
noting that in 1993 Congress considered and rejected a proposed amendment to
the Act (the so-called Hyde Amendment) that would have limited the power of the
Special Division, in defining jurisdiction, to includihg only matters “directly
related” to the crimes with which the subject is charged. See 140 Cong. Rec.
H419-07 at pp.433-435 (February 10, 1994) (statement of Rep. Hyde).

The Department is particularly careful to distance itself from the list
of eight factors it articulated in the Tucker brief* for evaluating a referral, now
claiming that these are merely a “sampling” and a “partial catalogue” from a

“myriad” of factors that it declines to identify. Opposition at pp.19-20. Still, one

*Amicus Curiae Brief of the United States Department of Justice, United States
v. Tucker (8th Cir. 1995) (No. 95-3268).

10
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suspects that the Department would not have listed these factors in Tucker unless
it considered them fairly important.

Nevertheless, the Department at no time suggests what factors,
whether from the Tucker list or not, the Special Division should be considering in
weighing this Application. Instead, it goes to great lengths to try to show that the
present Application satisfies none of the eight factors that, in its view, might or
might not have any relevance to the determination. The Department’s arguments
on these points are so far removed from the facts behind the Application that they
merit only brief discussion here.

[1]  Whether the same subject or target is involved.

[2]  The nature of the new allegations against a person who may be a
key witness in an Independent Counsel’s investigation.
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[31 Whether there is an overlap in potential witnesses, and a resulting
potential for interference with an Independent Counsel’s
investigation.

,
ﬂl

[4] Which prosecutorial body can most efficiently investigate and
prosecute the matter.

According to the Department, it is always the more efficient and
economic body, which leads to the question of why this is a factor to be consid-
”

ered at all. In truth, this boast appears to be little more than bureaucratic turf

protection. VN

[5] Whether the Independent Counsel discovered the crime during

the course of his investigation of the principal matter referred to
him.

The Department concedes that the Independent Counse! did discover

the crime during his investigation. but responds with the non-sequitur that the
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Inspector General and the Department had already looked at the same matters
(without, apparently, finding the indictable offenses that the Independent Counsel
found). The 't"acg that others had stumbled on some of the same facts, without
discovering their significance, does not suggest in the least that these matters are
unrelated to the Independent Counsel’s prosecutorial jurisdiction.

[6] Whether the same legal issues are likely to be involved.

The Department wants to rewrite this factor so that it now refers only
to “unusual” legal issues. It gives no guidance on how to make this distinction.
The Application identifies a multitude of overlapping issues which, from all
appearances, are at least as “unusual” as those presented in the Tucker prosecu-
tion.

{71 Whether the additional matters arise out of the same underlying
facts as the original jurisdiction.

The Department is correct in noting that the offense that is the subject
of the requested referral arises out of different operative facts than the original
appointment, a circumstance candidly admited in the Application. Thc. Depart-
ment is not correct, however, in ignoring the substantial overlap in the background
facts of the Espy administration, which set the stage for both favoritism to big

agribusinesses and favoritism to the smaller farmers in Espy’s immediate circle.
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[8] Whether there has been similar conduct by some of the parties
already being investigated.

The Department’s analysis focuses on the obvious differences
between fraud and bribery, but it carefully ignores the obvious parallel when both
result in favoritism in the bestowal of government benefits upon those close to the
top of the Department of Agriculture hierarchy.

In view of the above, it is not at all surprising that the Justice Depart-
ment now wants to distance itself from the eight factors it articulated in Tucker.
There, it specifically identified these as among “the factors that the Attomey
General ordinarily considers in determining whether a matter is ‘related to’ the
independent counsel’s original grant of authority.” Department of Justice Amicus
Brief (No. 95-3268) at 13-14. In the Opposition, it disingenuously disclaims any
reliance on the factors. Opposition at p. 18.

Certainly, the Department suggests no distinction between the Tucker
referral and the referral requested here in terms of relatedness to the independent
counsel’s prosecutorial jurisdiction. (See also, the Special Division’s Order dated
September 1, 1994, referring to the Whitewater Independent Counsel the
investigation of Webster Hubbell.)

The Department. in its opposition, now articulates a new and simpler

test for deciding whether a referral should be made:

14
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[wihether the particular matter, in light of all the circumstances of the

case, warrants referral as a related matter because it will advance the

resolution of the independent counse!’s core jurisdiction, or because

it is inextricably intertwined with the facts of the underlying case.
The Department does not even attempt to analyze the requested referral under this
standard; it merely concludes summarily that the standard has not been met.
Opposition at pp. 22-23. While the Department gives no support for its assertion
that this is the standard to be applied, it should be clear from the factual showing
in the Application that it has been met here.

Unquestionably, the referral will advance the resolution of the

Independent Counsel’s core jurisdiction. See Greenberg Decl. at 1|'9 (-
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Moreover, the requested referral is inextric;bly intertwined with the
facts of the underlying case. The overlapping facts of the two matters are detailed.
in the Widup Declaration., see particularly ¢ 22-31. See also Greenberg Decl. at
9 5-8.

Consequently, whether the Special Division chooses to focus on the
eight factors the Department articulates in Tucker, or the two new factors into
which it has now distilled the test, the inescapable conclusion is that the Applica-
tion should be granted. Indeec. we would suggest that the one key test upon
which the Special Division should focus is the one stated in the statute: whether

the proposed referral is “related to the Independent Counsel’s prostcutorial

jurisdiction.® 28 US.C. § 594(c). M EAERSASINNSRN.
|
.
R
III. The Special Division Is Empowered to Make the Requested Referral,
Regardless of Whether the Department of Justice Concurs
The premise behind the Department’s constitutional argument is that
dire consequences might resuit someday if the Special Division referred a related
matter to an independent counsel without the Attorney General’s knowledge.
Thus, the Department a}gues that “absent a consultation requirement, the Attorney

16
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General would have no ready means even to know that an independent counsel
had authority over a particular matter,” Opposition at p.36, and that “it would be
odd indeed if allegations against ordinary citizens could be assigned to an inde-
pendent counsel without the consent or even the knowledge of the Attorney
General.” Opposition at pp.38-39

A.  The Department’s Abstract Objections Do Not Apply to the
Present Application

This notion that the Independent Counsel might pursue a referred
matter of which the Attorney General is unaware leads the Department to unleash
a parade of possible horrioles, which it articulates at pages 37 and 38 of its
Opposition. The independent counsel’s investigation might, it is argued, interfere
with an ongoing Justice Department investigation. Or it might conflict with a
Department program to advance certain theories of law. Or there might be an
overlap with an ongoing Department investigation.

What is conspicuously absent from the Department’s entire argument
is any discussion of how these possible horribles apply to the present matter. Here
the Department is fully apprised of the referral the Independent Counsel seeks: it
was served with a copy of the Application and given the opportunity to present its
comments. Indeed, the Department was informed of the Independent Counsel’s

intention to seek a referral, and of the investigative facts behind the request. well

17
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in advance of the filing of the Application. While there might be a question as to
whether and when it would be appropriate for an independent counsel to seek a
referral from the Special Division without notice to the Attorney General, there is
no occasion to address that question now because that is not what has happened.
Even more to the point, the Department’s strident concem that dire
consequences might result from a referral of which it does not approve has no
relevance here. It has no relevance because the Department is totally unable to
identify a single difficulty that would be caused by the specific referral now
requested of the Speci... .-ivision. Nowhere in its nearly 40 pages of briefing does
the Department suggest for one moment that this referral would ifiterfere with an
ongoing Justice Department investigation or that this referral would establish the
wrong theory of law or that this referral might overlap an ongoing Department
invest{gation. While the Department argues most vigorously that it must be given
a veto over any referral because it ;lone might know of the dire consequences that
would flow from the referral, it defeats that very argument by its own failure to

articulate a single negative consequence that might flow from this referral.’

5If, on another occasion, an independent counse] were to request a referral, and

if, on that occasion, the Attorney General were to present a substantial objection
specific to that referral, the Special Division could accord that objection all due
respect, and heed it if appropriate. Similarly, if an independent counsel were to seek
a referral without informing the Attorney General, the Special Division could give
(continued...)

18
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Interestingly, according to footnote 17 of the Opposition, the Special
Division has at least on one other occasion referred a matter to an independent
counsel without the Department’s knowledge or approval. The Department does
not suggest that this referral occasioned any of the dire consequences catalogued

"in the Opposition.
B.  The Statute Must Be Interpreted According to Its Plain Meaning

Because of its inability to identify any actual difficuity flowing from
the requested referral, the Department is forced to argue that the statute is
unconstitutional on its za .. But, “[a] facial challenge to a legislative Act is, of
course, the most difficult challenge to mount successfully, since tHe challenger
must establish that no set of circumstances exists under which the Act would be
valid.” United States v. Salerno, 481 U.S. 739, 745 (1987). The Department does
not begin to meet this burden here.

Nevertheless, to remedy a perceived constitutional infirmity on the
face of the statute, the Department asks the Special Division to rewrite the statute

by inserting a new provision requiring Attomney General approval of any referral.

5(...continued)
consideration to whether the Attorney General should be consulted, and could seek
consultation from the Attomney General unless there were a compelling reason not to
do so. However, neither of these is the case at hand.

19
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Since § 594(e) is clear that the Attorney General can make a referral without the
Special Division’s approval, one is left to wonder under the Department’s rewrit-
ten version of the statute why Congress would have bothered even to include the
option of going to the Special Division. However, beyond the fact that the
"Department’s proposed rewrite of the statute makes no sense, “[c]ourts are not free
to rewrite a statute because they might deem its effects susceptible of improve-
ment.” Badaracco v. Commissioner of Internal Revenue, 464 U.S. 386, 398
(1984).

While th -artment insists that it is only asking for the statute to
be “properly interpreted,” Opposition at p.25, the fact remains that'the requirement
of Attorney General concurrence appears nowhere in the statute. The Depart-
ment’s request that its veto power over referrals be interpreted into the statute is
nothing more than a demand for the Special Division to legislate into the statute a
provision that Congress was at pains to exclude, as the legislative history of the
amendments following In re Olson, 818 F.2d 34 (D.C. Cir. 1987) clearly demon-
strates.

The Department argues that the 1987 amendments to the Act were not
intended to overturn the holding in /n re Olson that the Special Division cannot
make referrals in the face of the Attorney General’s refusal, and cites legislative
history to make its poini. Of course, the language of a statute is far more reliable

20
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evidence of legislative intent than the legislative history, United States v. Turkerte,
452 U.S. 578, 593 (1981), and here the plain meaning of the statute is apparent on
its face. See also Park ‘N Fly, Inc. v. Dollar Park and Fly, 469 U.S. 189, 194
(1984) (“Statutory construction must begin with the language employed by
Congress and the assumption that the ordinary meaning of that language accu-
rately expresses the legislative purpose.”) Nevertheless, it is worth noting that the
Department’s reading of the legislative history is simply wrong; overtumning the
result in Olson was both the intent and the effect of the amendments, as demon-
strated below.

As the Department notes, legislative proposals that would remove the
authority of the Attorney General over an independent counsel’s requests for
referral or expansion were introduced in 1987, on the heels of the Olson decision.
Opposition at p.29. Indeed, while the proposed amendments were pending, the
Justice Department wrote to the House Judiciary Committee, objecting to the new
language proposed in H.R. 2939, the House version of the amendments:

Sections 593(c) and 594(e) appear to provide that the jurisdic-

tion of an independent counsel may be expanded by the court in the
absence of a request by the Attorney General. We have very strong
constitutional objections to giving any court such power, and we
believe it would be inconsistent with the court's recent decision in /n
re Olson, Div. No. 86-1 (D.C. Cir. Apr. 2, 1987). That decision made
clear that the Attorney General's refusal to refer matters to the juris-
diction of the independent counsel is conclusive on both the court and

the independent counsel. We believe that the constitutional principle

2
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underlying this decision also leads to the conclusion that the court has
no power to refer matters to the independent counsel . . . in the
- absence of a request from the Attorney General that it do so.
... To permit a court to refer related matters to an independent

counsel without the approval of the Attorney General would trespass

on a core executive branch function, and therefore is not constitution-

ally permissible.
Letter of John R. Bowiton, Assistant Attorney General, to Hon. Peter W. Rodino,
Jr., accompanying H.R. Report No. 100-316, at pp.47-48.

The language of H.R. 2939 amending § 594(e), which Justice so
vigorously protested as changing the law to take the Attorney General out of the
reterral process, is the . ...ge that Congress enacted. It is the language of the
law today, which the Department now claims “in no way changed the standards
governing section 594(e) ‘related matter’ referrals.” Opposition at p.29.¢

By the time the 1987 amendments went to conference, the Senate
version required Attorney General approval of both a § 594(e) referral and a
§ 593(b)(3) expansion of jurisdiction, while the House version required Attorney

General approval for neither. The resulting statute was a compromise, adopting

the Senate version of the expansion power (Attorney General request required)

SMoreover, when the statute was re-enacted in 1994, the present Attorney
General supported its re-enactment, including the language of § 594(e), apparently
not endorsing her predecessor’s disapproval of Special Division referrals without
Attorney General acquiescence. See Senate Committee on Governmental Affairs:
Hearings on S.24 at 11-32 (1993) (Statement of the Attommey General, May 14, 1993).

niel
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and the House version of the referral power (Attorney General participation not

required). The Conference Report makes this point crystal clear:

* ¥ *

SECTION (C): JURISDICTION OF INDEPENDENT COUNSELS

Current law

Current iaw permits the special court to expand the
prosecutorial jurisdiction of an independent counsel upon the
request of the Attorney General. In a separate provision,
upon the request of either the Attorney General or the inde-
pendent counsel, the special court is permitted to refer to an
independent counse! matters which are related to his or her
original jurisdiction. Under current law, it is unclear
whether, in the case of a referral requested by an independ-
ent counsel, the special court must solicit the Attorney
General's views on the request. It is also unclear whether
the special court may refer a matter to the independent
counsel who asked for it, if such referral is opposed by the
Attorney General.

House bil!

The House bill makes it explicit that the special court
may expand the jurisdiction of an independent counsel upon
the counsel's request, as well as in response to the request
of the Attorney General. . ..

The House bill also changes the wording of the referral
provision set forth in Section 594(e) to clarify but not
change its scope.

Senate armendment
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The Senate amendment substantially re-drafts the
provision on referral of matters to independent coun-
sels. . ..

In such circumstances, the Senate amendment requires
the independent counsel to submit the information to the
Attorney General.

Conference agreement

The conference agreement includes provisions from
both the Senate amendment and the House bill. It follows
the House language on the procedures to be followed by an
independent counsel in seeking referral of a related matter
under that independent counsel’s jurisdiction or by the
Attorney General in referring such matters to an independ-
ent counsel. . ..

Thus, when an independent counsel is confronted with
new information about a criminal allegation involving a
covered individual, depending upon the extent to which the
matter may or may not fall within the independent counsel's
original grant of jurisdiction, he or she must follow one of
two procedures. For refated matters, he or she must apply
to the special court or ask the Attorney General for a referral
of such matter pursuant to the jurisdiction originally set by
the special court {or the Attorney General may refer such
matter to the independent counsel on the Attorney Gen-
eral's own initiative). . . .

House Conference Report No. 100-452, 1987 U.S. CODE CONG. & ADMIN. NEWS at
p-218S (emphasis added).

As the highlighted language in the above quotation makes clear, the
legislative history shows exactly what it is that Congress was “clarifying” when it
modified § 594(e). It was clarifying the previously unclear principle (unclear at
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least in light of In re Olson) that Attorney General approval is not required for a §
594(e) referral.
C. The Statute As Written Is Constitutional
There is no question then that Congress intended for the Special

“Division to make § 594(e) referrals without Attorney General approval, exactly as

the statute states, The Department argues that this raises “grave constitutional

issues.” Opposition at p.30. This ipse dixit lacks legal and factual support. To the

contrary, there are no constitutional problems, grave or otherwise, presented by

the referral requested in the present application.

The decision in Morrison v. Olson, 487 U.S. 654 (1988), leaves no
doubt that Congress acted within constitutional bounds in empowering the Special
Division to define the independent counsel’s jurisdiction in the first instance. 487
U.S. at 679. When it does so, it is supposed to define the independent counsel’s
jurisdiction so that it relates to the subject matter of the Attomney Gen. s
request. 28 U.S.C. § 593(b)(3). The Attorney General’s role is to decide whether
an independent counsel is needed, and to lay out the facts upon which the appoint-
ment is to be based. 28 U.S.C. §§ 592(c)(1) and (d). However, she is given no
power to second-guess the Special Division’s definition of jurisdiction. Id. at
§§ 593(b)(1) and (b)(3). As the Morrison decision makes clear, the Constitution is
not offended by the Special Division's exercise of power, even though the Attor-

25



165

ney General is afforded no opportunity to pass on it, and even though the Antorney
General might vehemently disagree with the Special Division’s definition of
jurisdiction.

In other words, when the Attorney General applies for the appoint-
ment of an independent counsel, and the Special Division makes the appointment,
the Attorney General has no power to review either the Special Division’s
selection of the Independent Counsel or its definition of his prosecutorial jurisdic-
tion. 28 U.S.C. § 593(b). The statute relies on the integrity of the Special Divi-
sion to ensure the appointment of a qualified person and that his jurisdiction is
indeed related to the “subject matter” of the Attorney General’s réquest “and all
matters related to that subject matter.” Id. at § 593 (b)(3). According to the
Supreme Court, there is nothing wrong under the Constitution with this procedure.
How then can it be unconstitutional for the Special Division later to determine that
a matter is related to the independent counsel’s prosecutorial jurisdiction, even
though the Attorney General has no power of review and the statute instead relies
on the integrity of the Special Division to ensure that the referral is indeed related
to the prosecutorial jurisdiction? In neither instance does the Attorney General
have any recourse if she disagrees with the Special Division’s definition. Never-
theless, according to the Department, one exercise of power is constitutional and

the other is not.
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Indeed, as the Court noted in Morrison, the referral power is much
more limited than the power to define the jurisdiction in the first instance because
the referral is circumscribed by the independent counsel’s prosecutorial jurisdic-
tion. 487 U.S. at 680 n.18. In this sense, the referral power “require{s] the court
to exercise some judgment and discretion, but . . . [is] essentially ministerial.”
Id at 681. Consequently, the Constitution cannot be offended when the Special
Division exercises that power without giving the Attomey General a veto.

The heart of the Department’s constitutionality argument is devoted
to the proposition that a referral without its approval would encroach upon
executive powers. See Opposition at pp.34-36. This argument, however, is based
on a misreading of Morrison. The Supreme Court’s concern over usurpation of
executive powers did not relate to the Special Division’s power to allocate
jurisdiction between the Department and the independent counsel; this power is
inherent in the statute and expressly approved by the Court. Rather, the Morrison
Court was concerned with whether the Special Division might encroach on the
independent counsel's executive powers by controlling his investigation too
rigidly. 487 U.S. at 682-683, 695.

Finally, as we noted above, the present Attorney General endorsed

the re-enactment of the Act, including § 594(e), in 1994. Her support is difficult



167

to understand if the plain words of the statute provoke what the Department now
describes as “grave constitutional issues.”

Obviously, the requested referral would not encroach upon the
executive’s powers to investigate; it would merely allocate those powers between
the Department and the Independent Counsel. This is a process set in motion by
the Attorney General’s original request for an appointment, and it is no more an
encroachment at the time of referral than it is at the time of the initial request. All
that changes is that, after a period of investigation, there is a clearer picture of
what matters are related to the Independent Counsel’s prosecutorial jurisdiction,
and the Special Division is being asked to sharpen its jurisdictional definition to
respond to this reality.

D. The Statute Cannot Be Rewritten to Give the Justice Department
Control Over An Independent Counsel Investigation

What is most obviously missing from the Justice Department’s

Opposition is a recognition that, under the statutory scheme, it is supposed to be
largely removed from the enforcement scheme once an independent counsel is
appointed:

[T)he 'entire purpose’ of the . . . [Act is] to provide independence from

the executive branch . . . . The legislative history of the Ethics Act

shows a clear emphasis on establishing a prosecutorial office free of

any conflict of interest that might arise where officials of the Execu-

tive Branch are called upon to investigate their colleagues or superi-

ors. See Senate Report 170 at 5-7, reprinted in 1978 U.S.C.C.A.N. at
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4221-23. In addition, Congress sought in the Ethics Act to protect the
independent counsel from interference at the hands of Executive
Branch officials . . . . (Emphasis added).
In re Charge of Judicial Misconduct or Disability, 39 F.3d 374, 382 (D.C. Cir.
1994).

Likewise, the Supreme Court in Morrison noted that the unusual
power of an interbranch appointment is justified, in part, because "Congress . . .
was concerned . . . with the conflicts of interest that could arise in situations where
the Executive Branch is called upon to investigate its own high-ranking officers."
487 U.S. at 676. For the same reason, once the Independent Counsel's prosecuto-
rial jurisdiction is defined under § 593(b)(1), the policy behind the statute de-
mands that the Department of Justice not be allowed to circumscribe the effective
exercise of that jurisdiction through a veto over the pursuit of matters related to
that jurisdiction.

The Department makes a lengthy abstract argument to the effect that,
in principle, the independent counsel might encroach on an existing Department
investigation or prosecution; it just cannot identify any encroachment. However,
the reciprocal problem is all too evident. The Justice Department demands a veto
over a course of action that the Independent Counsel has identified as vital to the

prosecution of his core subject matter. This would give the Justice Department
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precisely the power — the power of interference -- that the statute was designed to
prevent.

The Constitution cannot be read to require that the Attomey General
be given this power. The Attorney General's power to remove the independent
counsel for cause is adequate to satisfy the constitutional requirement of separa-
tion of powers, as the Court explained at length in Morrison. 487 U.S. at 693-696.
The Constitution cannot and should not be read to give the Attorney General more

power than this to interfere with an ongoing investigation and prosecution.

IV. Conclusion

The Justice Department has attempted to cast a straightforward
request for referral, one which follows a procedure squarely within the language of
the applicable statute, as some type of constitutional crisis. It identifies no
deleterious consequences that would result if the referral is granted, but insists that
the Application should be denied on principle -- the principle being that the
Attorney General should have complete control over whether a request for referral
is granted. This is not the law, and should not be the law, because the entire
premise of the Independent Counsel statute is that the Attorney General is not
supposed to control the course of the investigation. The Special Division should
reje;t the Attorney General’s bid to assert a veto power over the Application, and
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should consider it on the merits. The merits dictate that the request should be

granted.
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